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THE COUNTER CASE OF THE UNITED STATES." 



The protocol of December i, 1909, negotiated by and between 
the Governments of the United States and Chile for the settlement 
of the Alsop Claim, provided, as to the case and the comiter case 
of the two Governments, as follows: 

"The full case of each Government shall be submitted to His 
Britannic Majesty, and to the other Government, through its 
duly accredited representative at St. James, within six months 
from the date of this agreement; each Government shall then 
have four months in which to submit a counter case to His 
Britannic Majesty, and to the other Government as above pro- 
vided, which counter case shall contain only matters in defense of 
the other's case." (Case of the United States, p. i.) 

It will be observed from the language of the protocol, as 
quoted, that the "counter case shall contain only matters in 
defense of the other's case." The Government of the United 
States interprets and understands this stipulation to mean (i) that 
the counter case can raise no issues which have not been raised by 
the case to which it is an answer; (2) that the counter case of 
either party may not contain any fvnther or additional evidence 
or arguments regarding points made in the case of that 
party, unless such point is specifically raised in the other's case to 
which the cotmter case is a reply; and (3) that if such further 
issues should be raised or such additional evidence or argu- 
ments shotdd be offered, such issues, evidence, and arguments 
will not properly be subjects for consideration by His Majesty. 

To the end that His Majesty may the more easily follow the 
contentions hereinafter made, the Government of the United 
States will adhere in its discussions to the order of the Chilean 

"In the Counter Case of the United States, as in the Case, italics have, for the pur- 
pose of emphasis, been freely inserted in various copies of documents where italics 
do not appear in the original documents. It may also be observed that wherever in 
the following pages reference is made to the Appendix to the Counter Case of the 
United States, it is given as "Appendix, page — "; the Appendices of the Case of 
the United States being referred to as "Appendix — , Case of the United States." 
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4 United States vs. Chile. — Alsop Claim. 

Case, even though such a plan will, at times, involve some repe- 
tition of argument and a departure from what the United States 
would have deemed a more logical arrangement. The Govern- 
ment of the United States regrets, moreover, the necessity to 
observe that the failure of the Case of the Government of Chile, 
in the opinion of the United States, to state clearly and concisely 
the propositions of law upon which dependence is placed to estab- 
lish the defense of the Government of Chile, coupled with seeming 
looseness and inaccuracy in statements of fact, has necessitated a 
more extended and voluminous discussion by the Government of 
the United States on the points raised by the Government of 
Chile than would have been otherwise required. 

The Government of the United States also finds it necessary 
to observe and emphasize the fact that the Government of Chile 
has not, as a rule, produced for the inspection of His Majesty or 
for the inspection of the Government of the United States the 
various documents upon which the Government of Chile relies 
to substantiate her various allegations of fact. The adoption of 
such a course in this case must be regarded as particularly unfor- 
tvmate in view of the fact that the doctmients in the possession of 
the United States appear to establish either that various of the 
allegations of the Government of Chile do not seem wholly in ac- 
cord with the strict facts in the case, as understood by the 
United States, or that such allegations are framed with such loose- 
ness of expression as to facilitate an erroneous impression regard- 
ing the true conditions and circumstances to which they allude. 
The Government of the United States contends that except for 
matters of a general historical nature — ^such, for example, as might 
before an ordinary court be fairly said to be subject to the rule of 
judicial notice — no allegation of fact should be considered unless 
accompanied by the documentary evidence upon which it rests, 
since otherwise it might be that His Majesty would be under the 
necessity of considering, in connection with his study of the case, 
the inference of fact and the interpretation of documents which 
might be put forth by either of the parties in their respective cases, 
rather than the real facts or the actual documents themselves. 
The Government of the United States will point out, as the argu- 
ment proceeds, the specific instances to which the above criticism 
is pertinent. 

With these preliminary statements the Government of the 
United States has the honor to submit in reply to the Case of the 
Government of Chile The Counter Case op the United States. 
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Impressed with the belief that such a coiirse will be conducive 
to a more ready understanding of the arguments hereinafter 
advanced against the points made in the Case of the Government 
of Chile, there will be first considered as preliminary to the gen- 
eral discussion herein contained two matters which appear to be 
more or less ftmdamental to the Chilean Case. 

These matters which it would seem from their presentation in the 
Case of Chile are regarded by the Government of Chile as more 
or less basic to the defense offered by that Government may be 
conveniently arranged under the following headings : 

1. Parties for whom the United States is intervening. 

2. The origin and oiiaracter of the Alsop Claim. 

(a) Character and reputation of the firm of Alsop & Co. 
(6) Dealings between Pedro Lopez Gama and the Gov- 
ernment of Bolivia. 

(c) Dealings between Alsop & Co. and Pedro Lopez 
Gama. 

(d) Statements of account between the concessionaires 
and the government. 



I. Parties por Whom the United States is Intervening. 
Chilean Case, Part I. — Introduction. 

» 

■Statements of Chilean Case. 

" The present claim is made by the Government of the 
United States upon behalf of the firm of Alsop & Co. 
against the Government of Chile." (Opening sentence 
Chilean Case, p. i .) " Before this Court [the American- 
Chilean Claims Commission of 1892] ^ * * there 
appeared also some of the partners of the firm of Alsop 
& Co., claiming from Chile the payment of their claims 
against Bolivia." (Chilean Case, p. 9.) "* * * Hav- 
ing regard to the terms of the aforesaid Judgment, it 
would appear superfluous to argue at length that the 
United States had no right to lend their diplomatic pro- 
tection to the surviving partners of Alsop & Co." 
(Chilean Case, p. 10.) "* * * While noting, there- 
, fore, that the Government of the United States has in 
this case abandoned its own practice, in claiming to 
protect an alien firm, it is necessary, etc. * * *" 
(Chilean Case, p. 13.) 

While these quotations will serve to indicate that the Govern- 
ment of Chile does not appear to be entirely certain in its own 
mind upon this point of the parties in whose behalf intervention 
has been exercised in this case, a consideration of the discussion 
which follows will show that at least the opening sentence of the 
Chilean Case as above quoted contains a fundamental inaccuracy, 
and this inaccuracy, which, notwithstanding the other statements 
made above, runs through the whole case destroys, if corrected, 
the force of a considerable part of the matters offered in defense 
by the Government of Chile. Without seeking to account for 
such inaccuracy, it may be remarked that the diplomatic negotia- 
tions which have for more than a quarter of a century been carried 
on between the two Governments would seem to render it per- 
fectly evident that the Government of the United States began its 
diplomatic representations, and has continued them to the present 
time, not for and in behalf of the mere artificial entity of Alsop & 
Co., but specifically and definitely for and in behalf of the Ameri- 
can citizens who organized this firm and who invested their own — 
that is, American — capital therein, and upon whom all the losses 
suffered as a result of the conduct of the Government of Chile fell. 

6 



Counter Case of the United States. 7 

It is true that the greater number of these American citizens, who 
in the twenties of the last century commenced and for fifty years 
continued, their commercial operations in South America, have 
died during the period of almost thirty years which has elapsed 
since this Government began its representations in their behalf, 
but each and all of them left American citizens as their heirs 
and representatives, and it is for and in behalf of these, as well as 
for the surviving partners, that the final negotiations by the Gov- 
ernment of the United States have been undertaken. 

As indicated above, an examination of the correspondence in this 
case will show that the representations of the United States have 
always been based upon the fact that the firm of Alsop & Co., what- 
ever its status may have been as a matter of mere legal fiction, was in 
essence and in fact wholly American, and- that its members being 
American citizens, investing their own American capital, the Gov- 
ernment of the United States had a right to make and to continue 
to make its representations in behalf of these American citizens, 
and for the protection of this American property, in respect to any ' 
and all actions which in the judgment of the Government of the 
United States were injurious and contrary to the law of nations. 

This fact appears from the very earliest mention found in the 
diplomatic correspondence concerning the claim. In a dispatch 
of Minister Logan to the Secretary of State under date of August 
9, 1883, the Minister, in response to the request of the Secretary of 
State for information concerning the "claims of American citizens 
against the Chilean Government, growing out of the present war, " 
listed this Alsop Claim as that of ' 'John Wheelwright for breaking 
of mining contract with Bolivian Government through Chilean 
occupation." (App. I, Case of the United States, p. 41.) 

In the first specific instruction (dated March 20, 1886) given by 
the Department of State regarding this claim the Secretary of 
State stated that he transmitted to the American Legation at 
Santiago the "documents presenting and substantiating a claim 
of Mr. John Wheelwright, an American citizen now residing in 
Antofagasta, against the Chilian government for wrongs done 
him as partner of the firm of Alsop & Co." (App. I, Case of the 
United States, p. 47.) Later the claim came to be known as the 
claim of the "representatives of the late John Wheelwright" 
(Minister Egan to the Secretary of State, September 13, 1890, 
App. I, Case of the United States, p. 53), and this was the language 
used without objection on the part of the Chilean Government in a 
communication dated September 30, 1890, from the American 
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Minister at Santiago to the Minister of Foreign Relations of Chile. 
(App. I, Case of the United States, p. 56.) Two years later, under, 
date of June 3, 1892, the American Minister, in addressing the 
Minister of Foreign Relations of Chile, referred to the claim as that 
of "the representatives of the United States Commercial House of 
Alsop and Company" (App. I, Case of the United States, p. 59), 
and the Minister of Foreign Relations, in his acknowledgment of 
this communication, likewise described the claim as that of the 
"representatives of the American Commercial House of Alsop and 
Company," without suggesting that the claim was any other or 
different than as described. (App. I, Case of the United States, 
p. 63.) Later in the same month — June 22, 1892 — the American 
Minister, in another communication addressed to the Minister of 
Foreign Relations of Chile, again characterized the claim as that of 
the ' 'representatives of the United States Commercial House of Alsop 
and Company " (App. I, Case of the United States, p. 64) ; and still 
later, under date of October 13, 1897, the Chilean Minister of Foreign 
. Relations spoke of the "Alsop claimants " and likewise referred to 
the "Alsop claim." (App. I, Case of the United States, p. 70.) 
From that time mitil the present negotiations the claim has been 
referred to shortly as the "Alsop Claim " or, interchangeably, as the 
' ' Claim of Alsop & Co. " The entire correspondence indicates, how- 
ever, that these terms — "Alsop Claim " and the "Claim of Alsop & 
Co." — were mere designations andthatit was at all times understood 
by both Governments that the Government of the United States was 
making its representations for and in behalf of the American citi- 
zens who comprised the firm of Alsop & Co. and who were inter- 
ested in the claim itself. This is clearly apparent, for example, 
from the cable instructions sent by Secretary of State Hay to the 
American Minister at Santiago under date of Jtme 9, 1904 (just 
prior, it will be observed, to the negotiation of the final treaty of 
peace between Chile and Bolivia) , in which the American Minister 
was directed to "advise Chilean Government that the Govern- 
ment of the United States expects that just and reasonable indem- 
nity be made in Alsop claim. Some of claimants in great need. 
The Government of the United States expects prompt and equi- 
table payment adequate to losses sustained by claimants." (App, 
I, Case of the United States, p 86.) 

Moreover, the agent of the Government of Chile made a 
declaration before the United States and Chilean Claims Com- 
missions of 1893 and 1894 which recognized that the real parties 
in interest in this claim were not the mere artificial entity of 
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Alsop & Co., but the American citizens who composed the firm. 
(App. II, Case of the United States, p. 407.) 

But had there been any doubt as to the attitude of the American 
Government prior to the recent negotiations which immediately- 
preceded the signing of the protocol of December i, 1909, such 
doubt was wholly removed by the correspondence passing during 
the course of these negotiations and by the final protocol of sub- 
mission of December i, 1909. An examination of the protocol 
proposed by the Government of the United States through its 
Minister at Santiago, on September 17, 1909, will show that the 
preamble specifically and expressly set forth that the question to 
be submitted to arbitration was the question of the liability of 
Chile to recompense the American citizens, their heirs, assigns, 
representatives, and devisees, who had formerly constituted the 
firm of Alsop & Co. This preamble reads as follows : 

" Whereas the governments of the United States and Chile 
have not been able to reach an agreement as to the amount 
equitably due from Chile to Mr. John Wheelwright, Mr. George 
Frederick Hoppin, Mr. Joseph W. Alsop, Mr. Edward McCall, 
Mr. George J. Foster, Mr. Theodore W. Riley, Mr. Henry 
Chauncey, and Mr. Henry S. Prevost (their heirs, assigns, rep- 
resentatives, and devisees) American citizens doing business in 
Chile under the firm name of Alsop and Company." (App. I, 
Case of the United States, p. 184.) 

It was pursuant to and in accordance with the position thus 
taken by the Government of the United States that there was 
incorporated in the protocol of submission of December i, 1909, 
submitting the case to His Britannic Majesty as amiable compos- 
iteur, the following provisions : 

" Whereas the Government of the United States of America 
and the Government of the Republic of Chile have not been able 
to agree as to the amount equitably due the claimants in the 
Alsop Claim; 

Therefore, the two Governments have resolved to submit the 
whole controversy to His Britannic Majesty Edward VII who 
as an 'amiable compositeur' shall determine what amount, if 
any, is * * * equitably due said claimants." (App. I, 
Case of the United States, p. i.) 

In the light of the correspondence which accompanied the nego- 
tiation of this protocol it is impossible to consider that the term 
"claimants in the Alsop claim" and the later phrase "what 
amount, if any, is * * * equitably due said claimants," 
had reference to or was intended to designate the mere artificial 
entity of Alsop & Co. On the contrary, it was intended to indicate. 
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what in words it does indicate, that the question to be determined 
in this case was the amount due the American claimants, the per- 
sons who were beneficially interested in the Alsop Claim. 

Finally, it must be observed that the Case of the United States 
as formally submitted to His Majesty, demands indemnity, not 
for the artificial personality of Alsop & Co., but for the Ameri- 
can claimants, their heirs, representatives, and devisees, who suf- 
fered loss by reason of the injuries inflicted upon them by the 
Government of Chile, the very title of the case as submitted being 
" The United States of America, for and in behalf of the original 
American claimants in this case, their heirs, assigns, representa- 
tives, and devisees, versus the Republic of Chile," and every 
point made by the Government of the United States in its Case, 
either expressly by name or by incorporation by reference, specific- 
ally sets forth that this intervention is for and in behalf of the 
claimants, American citizens. 

It is believed, therefore, that even if the question were open to a 
fair doubt, as it is submitted it is not, still the correspondence 
passing between the two Governments upon this matter conclu- 
sively and undeniably establishes that the intervention in this case 
is for and in behalf of the American citizens (their heirs, devisees, 
assigns, and representatives) who composed the partnership of 
Alsop & Co., and who, operating under this firm name, invested in 
South America in the course of long years of honorable and 
extensive commercial enterprises hundreds of thousands of dollars 
of their own American capital, and as such American citizens so 
operating came into possession of the rights, titles, and interests for 
the protection of which (by compensation for their loss) the Gov- 
ernment of the United States has submitted the present case 
praying for indemnity. The question of the right of the United 
States to intervene in behalf of its citizens, under the circum- 
stances existing in this case, will be dealt with hereinafter (p. 70). 



2. The Origin and Character of the Ai^sop Claim. 

Chilean Case, Part II. — Historical Outline. 

Statements of Chilean Case. 

"Further the circumstances in which Alsop & Co. 
acquired the interests which it is now sought to enforce 
against Chile, and the relations between Chile and 
Bolivia, and between them or either of them and the 
Company, are such as to deprive the present claim 
of any practical right to recognition by Chile, or of any 
right to recognition beyond the provision made for it 
in the above-mentioned treaty of the 20th October, 
1904." (Chilean Case, p. 2.) " Reference is here made 
to the facts already stated with regard to the historical 
relations of Chile and Bolivia. These facts imply 
that the claim of Alsop & Co. had a doubtful legal 
origin, and was at all times of a highly speculative 
character. * * * Only Alsop & Co., the assignees 
of a claim of most doubtful origin. * * *" (Chil- 
ean Case, p. 47.) "A claim so old and so slightly 
recorded." (Chilean Case, p. 49.) "A claim so old and 
so nebulous in its origin." (Chilean Case, p. 51.) 

In this passage, and others which will be hereinafter quoted, in 
connection with this discussion, the Case of the Government of 
Chile employs, as will be noted, some very strong terms in con- 
nection with its characterization of the origin and nature of this 
claim — terms calculated to cast distrust upon the legality, the 
equity, and even the honesty of the various transactions upon 
which the claim rests, and therefore terms which should be used 
only and when a careful examination of the facts in the case seem 
to justify or demand their employment; and this conclusion 
appears to be particularly sound when it is considered that by 
making such charges against the claim itself there is also the 
necessity of implying the charge that the Government of the 
United States has intervened in behalf of and is pressing a claim 
of an unworthy character. It is repeated that nothing short of the 
very strongest proof, most carefully considered, could, it would 
seem, justify such an attitude. But a careful examination of the 
documents in this case convinces the Government of the United 
States that the claim is just, equitable, and honest iii all of its 
parts and in all of its relations, and that in putting forth its 
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insinuations to the contrary the Government of Chile must have 
acted without a careful study of the case in its inception or with- 
out an attentive perusal of the documents upon which the claim 
is foimded, since such examination and perusal would have con- 
vinced that Government that to cast distrust upon the origin of 
this claim could but be regarded, under all the circumstances of 
the case, as clearly unjustified. 

So far as the legality of the Wheelwright contract of December 
26, 1876, is concerned, it is believed that this matter has been 
already fully and, it is thought, sufficiently covered in the Case of 
the United States, one entire point being devoted to that phase 
of the claim (see Case of the United States, Point I, p. 44 et seq.) 
in which, it is submitted, it was clearly established that the con- 
tract upon which this claim is based is a valid and legal instru- 
ment, negotiated and concluded in strict accordance with Bolivian 
law. 

This being true, the Government of the United States desires 
to observe that all questions regarding the origin and character 
of the claim prior to this contract are wholly and absolutely 
immaterial to the decision of the questions which have been sub- 
mitted to His Majesty for determination and award. In support 
of this statement the Government of the United States desires to 
emphasize the fact that the present controversy has its origin in, 
and arises out of, and has to do entirely with the rights, titles, and 
interests held by the claimants in, by, through, and under the con- 
tract negotiated and concluded under date of December 26, 1876, 
by and between John Wheelwright, representing the claimants on 
the one part, and by the Government of Bolivia, through its duly 
accredited representative, on the other part; that this contract, 
as shown by its context, was negotiated after a full discussion of 
the matter between Wheelwright and the government officials; 
that, as stated above, it is a legal and binding instrument, nego- 
tiated and concluded in strict accordance with Bolivian law; 
that from the day of its signature until the present its legaHty and 
even equity have not only never been questioned but have always 
been recognized by the Government of Bolivia, which Govern- 
ment is in the best position to pass upon these matters; that its 
legality has heretofore invariably been recognized by the Govern- 
ment of Chile in her forraal treaties and diplomatic correspond- 
ence; and that, finally, the Government of Chile, when approached 
upon this very phase of the matter by the Government of the 
United States, which desired to satisfy itself upon this point 
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before taking further diplomatic action, expressly declared that it 
had no evidence going to show that there was not due the claim- 
ants in equity all that the contract provided. (See Case of the 
United States, pp. 40, 41, 349.) In view of all of these facts and 
circumstances, and in view of the further fact that the suit in 
this case is based wholly upon the contract and the rights 
arising out of and connected therewith, and of the further fact 
that the Government of Chile nowhere suggests that there is 
not some equitable basis for the contract (though it does appear 
to doubt the extent in value of such basis) , it is submitted that 
the only question before His Majesty is the question of the 
extent of the liabihty upon a contract the validity and binding 
effect of which is admitted, and that the Government of the 
United States is not, therefore, under any obligation in law or 
equity to defend the character of the antecedents of this claim, 
and that it might well dismiss this phase of the Chilean Case with- 
out further discussion. 

Inasmuch, however, as prior to the making of the protocol of 
December i, 1909, as well as since that date, the Government of 
the United States has given very careful consideration to this 
whole question of the origin and character of this claim, in order 
that it might be assured that it was not pressing for settlement any 
claim which was not founded in complete justice and equity, the 
Government of the United States is pleased, in order that His 
Majesty may understand, as fully as does the Government of the 
United States, that the Alsop Claim (as the records will show) is in all 
of its parts and ramifications just and equitable, and that it arises 
out of commercial transactions entirely honest and straightforward, 
the Government of the United States is pleased to submit a dis- 
cussion of the matters hereinbefore indicated. 

(a) THE CHARACTER AND REPUTATION OP THE FIRM OF AI,SOP & CO. 

According to the most reliable information obtainable, the house 
of Alsop & Co., of Valparaiso, Chile, and Uima, Peru, was estab- 
lished in the year 1820 by three American citizens — Richard 
Alsop, William S. Wetmore, and John Cryder. These men were 
very prominent in the commercial world. Mr. Richard Alsop, 
from whom the firm derived its name, came from a long line of 
shipping merchants, the name of Alsop having^ then for a century 
past been foremost among the shipping merchants of New Eng- 
land. The Alsops came over from Derbyshire, England, in 1635 
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and the family have ever since occupied a prominent position in 
the State of Connecticut, not only commercially, but socially and 
politically as well. Mr. Joseph W. Alsop, cousin of Richard, 
became a member of the firm in 1840 and continued as such until 
the liquidation of the partnership in 1873, so that he was one of 
the original claimants in the present case. Mr. Joseph W. Alsop 
was largely interested in railroading and was among the founders 
and promoters of what are now the great railroads of the United 
States and was 'for many years connected with the management 
of these lines. He maintained the same high standing that had 
been maintained by his ancestors before him and enjoyed prac- 
tically an unUmited credit, both in the United States and in 
England. 

Mr. Cryder, after looking after the affairs of the firm in South 
America for a number of years, retired and was succeeded by Mr. 
Henry Chatmcey, of New York, father of one of the present claim- 
ants, Mr. Henry Chauncey, jr. Mr. Cryder, upon leaving South 
America, went to London, where he established the banking house 
of Morrison, Cryder & Co., which firm acted as bankers for Alsop 
& Co., of Valparaiso and Lima. This Mr. Morrison was the 
father of the late Charles Morrison, well known in financial circles 
in London, who recently died, leaving one of the largest fortunes 
ever left by a commoner in the United Kingdom. The firm of 
Morrison, Cryder & Co. was dissolved about the year 1841 and 
the business was taken up by George Peabody & Co., which firm 
was later succeeded by that of J. S. Morgan & Co., J. S. Morgan 
being the father of the present Mr. J. Pierpont Morgan, of New 
York. 

Mr. Henry Chauncey, who succeeded to the interests of Mr. 
Cryder in the firm of Alsop & Co., also belonged to one of the oldest 
and most prominent New England families. He was a descendant 
of the Rev. Charles Chauncey, of Newplace and Yardley-Bury, 
Hertfordshire, England, who eame to America in 1638 and later 
became the second president of Harvard College. Mr. Henry 
Chauncey was connected with many of the leading enterprises of his 
time. He was one of the promoters and fotmders of the Panama 
Railway, and since his death there has been erected on the line 
of this road a statue of the man whose zeal and enterprise made the 
completion of this undertaking possible. 

During the fourth term of the copartnership of Alsop & Co. 
(1835-1840) the firm was composed of Richard Alsop, Henry 
Chauncey, Charles Bispham, and Edwin Bartlett. Mr. Bartlett 
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continued as a member of the firm for a period of twenty years. 
He served as consul of the United States to Peru from 1836 to 1841. 

In the year 1840, the beginning of the fifth term of copartner- 
ship, a number of new partners were taken into the firm. These 
were Edward McCall and Stanhope Prevost, partners in the house 
of Edward McCall & Co., of Lima; George G. Ilobson, a partner in 
the house of McCall & Co., Valparaiso; Matthew Biggs, clerk in the 
house of Alsop & Co., Lima; and Theodore W. Riley, agent of Alsop 
& Co. in Santiago. These new partners were American citizens, 
most of whom, prior to going to South America, had been, and after 
their return to the United States continued to be, prominent in 
commercial circles in this country. Mr. Stanhope Prevost and Mr. 
Edward McCall each served as consul of the United States at Lima, 
the former from 1843 to 1851 and the latter from 1851 to 1853. 
The Hon. John B. Prevost, father of Stanhope Prevost, was promi- 
nent in the early diplomatic history of the United States. He was 
commissioned as special agent of the United States to Chile and 
Peru in 181 7, when those countries were struggling for their inde- 
pendence, and in addition he held numerous other offices of trust 
under his Government both at home and abroad. 

As already indicated, Mr. Joseph W. Alsop also became a mem- 
ber of the firm in the year 1840. With a few exceptions the firm 
as thus constituted continued until the sixties. There were a 
number of changes in the managing partners in South America 
and Mr. Richard Alsop and Mr. Henry Chauncey, sr., had died, 
the present Mr. Henry Chauncey, who is the sole surviving partner, 
having become a member of the firm in the place of his father. In 
the ninth term of the copartnership Mr. George J. Foster, of New 
York, became an acting partner. Mr. Foster was a prominent 
New York merchant and enjoyed a high standing in the business 
world. After one term as managing partner he returned to New 
York and continued as a special partner until his death in 1876, 
after the liquidation of the firm was begun. 

At the end of term ten (December 31, 1869) the Lima house 
was discontinued. Up to this time the houses at Valparaiso and 
Lima had been conducted under the same partnership agreements, 
the capital of the firm being distributed as the interests of the 
business required. The eleventh term began on January i, 1870, 
to continue for a term of three years and provided for the operation 
of the Valparaiso house only. Mr. Stanhope Prevost having died 
during the last term, he was succeeded by his son, Henry S. Prevost, 
who acted for many years as liquidator of the firm, after the death 
61406 — 10 2 
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of John Wheelwright, and died at Lima, Peru, in 1904. Mr. John 
Wheelwright and Mr. George Frederick Hoppin were the acting 
partners during this term, and, as will appear from the Case of the 
United States, Mr. Wheelwright acted as Hquidator of the firm after 
t;he expiration of the eleventh term. 

, Mr. Wheelwright came of one of the oldest of the New England 
families. He was a descendant of the eighth generation of the 
^ev. John Wheelwright, who founded Exeter, N. H., in 1638, and 
was famous in the colonial history of Massachusetts and New 
Hampshire. The Rev. John Wheelwright graduated at Cam- 
bridge, England, where he was a classmate and an intimate asso- 
ciate of Oliver Cromwell. The descendants of the Reverend Mr. 
\Yheelwright became famous in the mercantile world. Foremost 
aijiong these was the late William Wheelwright, whose name is so 
intimately connected with early steam navigation on the western 
coast of South America. He founded the Pacific Steam Naviga- 
tion Company, ° of London, and for many years superintended its 
operations. After more than twenty years' connection with this 
company he withdrew and turned his energies to the building of 
railroads in South America. 

, Alsop & Co. , as the books will show, had considerable business deal- 
ings with William Wheelwright, and the latter's estate now appears 
apiong the creditors of the firm. It was during the latter years 
of Mr. Wheelwright's labors in South America that his nephew, 
John Wheelwright, went to Chile and became a partner in the firm 
of Alsop & Co. Though not so fortunate in his undertakings, John 
Wheelwright manifested many of the characteristics of his illus- 

" The Pacific Steam Navigation Company, of which he was the founder, operated 
S4 steamers in 1876. He suggested in 1842, and afterwards built, a railroad from 
Santiago to Valparaiso. In 1849-1852 he constructed the railroad from the port of 
Caldera (which port he created) to Copiato, and in 1855 he planned a railway from 
Caldera across the Andes to Rosario, on the Parana, 934 miles. This was opened from 
Rosario to Cordoba, in Argentine Republic, in 1870, but its completion was postponed 
for years by the action of the Government, which rescinded its concessions on Wheel- 
wright's refusal to negotiate a loan of $30,000,000, which he suspected was to be 
diverted to the construction of ironclads from its ostensible purpose of building the 
road. In 1872 he completed a railway 30 miles long from Buenos Aires to the harbor of 
I^nsenada, on the Atlantic coast, whose great advantages as a port he had long urged. 
Wheelwright also constructed the first telegraph line, the first gas and water works, and 
the first iron pier in South America. He gave for benevolent purposes during his life 
about $600,000 and left one-ninth of his estate (about $100,000) to found a scientific 
school in Newburyport. His full-length portrait was placed in the Merchants' Ex- 
change at Valparaiso by his friends, and a bronze statue of him has been erected by the 
board of trade in the same city. — Appleton's Cyclopedia of American Biography, 
Vol. VI, p. 457- 
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trious uncle. When, through unfortunate circumstances, thefirm 
of Alsop &. Co. was forced into hquidation Wheelwright, at great 
personal sacrifice, devoted himself to the arduous task of securing 
from the Bolivian Government the recognition of the rights of 
himself and his partners, and after accomplishing this recognition 
he devoted himself exclusively to the work of arranging for the 
operation of the mines granted to him. Without resources upon 
which to draw even for the bare necessities of life and without 
hope of reward beyond the satisfaction of recovering for his part- ■ 
ners what, partly under his management, had been lost to them. 
Wheelwright, beset by all kinds of difficulties and embarrassments, 
spent the best years of his life in the desert of Atacama in a fruit- 
less effort to obtain from the Government of Chile the rights of 
the American citizens whom he represented. He continued his 
fruitless endeavors until the day of his death in the year 1890. 
Wheelwright was known as a man of undoubted integrity, and no 
stronger testimony of the character of the man could be given than 
this singular devotion which, under such trying circumstances, he 
gave to the interests intrusted to his care. 

The Government of the United States has gpne thus into detail 
regarding the antecedents of the partners of Alsop & Co., for the 
character of a firm must be measured largely by the character 
of the men who compose it. Many of the facts set forth above 
are matters of history and may be verified by the genealogical 
records of New England; others are substantiated by the testi- 
mony of men now living who had personal acquaintance with the 
partners of Alsop & Co. 

It will be observed that for more than fifty years the firm of 
Alsop & Co., maintaining houses at Valparaiso, in Chile, and at 
Lima, in Peru, had a continuous existence. Dtiring this period 
the firm enjoyed an enviable position among the commercial 
houses on the western coast of South America. Its reputation 
for honest and fair dealings secured for it the very best connec- 
tions in the United States and in London, as well as in South 
America. It numbered among its London connections such firms 
as J. S. Morgan & Co., Baring Brothers, and H. Kendall & Sons. 
Wherever the firm's name was known it was honored and respected 
and its credit in the commercial world was of the very best. 

The firm was essentially American. The capital partners, who 
directed the policy of the house, resided for the most part in the 
United States. As already pointed out, all of the terms, excepting 



1 8 United States vs. Chile. — Alsop Claim. 

the last, provided for houses both in Lima, Peru, and Valparaiso, 
Chile, so that the firm was as much Peruvian as it was Chilean. 
For many years the firm also maintained a house in San Francisco, 
California, and carried on extensive business operations in the 
United States. 

In the face of these facts, it is unnecessary to attempt any 
characterization of any insinuation made in the Case of the Gov- 
ernment of Chile that the firm of Alsop & Co. were "foreign 
adventurers" operating in the Bolivian Littoral, " so that the claim 
of Bolivia to the disputed area should be recognized and asserted 
by the country to which the concessionaries respectively belonged " 
and such an insinuation appears wholly groundless when it is 
considered that it was not until nearly a decade after the granting 
of the guano concessions to the " foreign adventurers " in ques- 
tion did Alsop & Co. acquire the interest which constitutes the 
antecedent of the present claim. 

(6) DEALINGS BETWEEN PEDRO I.OPEZ GAMA AND THE GOVERNMENT 

OF BOLIVIA. 

So far as the dealings between Gama and the Bolivian Govern- 
ment may be gathered from the records now in the possession of 
that Government (and a careful search has been made with a view 
to obtaining all the records which that Government possesses) it 
would appear that the following narration accurately summ.arizes 
the various contracts made by and between Gama and the Bolivian 
Government for the exportation of guano : 

The Ossa contract. — ^The operations of Don Pedro Lopez Gama, 
out of which this claim arose, began in 1858, when the authorities 
of the Bolivian Government, unwilling or tmable to continue the 
exportation of guano under the direction of the contractor Latrile, 
who paid the Government 8 pesos for good guano and 5 pesos 4 
reals for inferior guano (Appendix, p. 304) , called for other proposals 
for guano exportation. As a result of this call, two parties, Pedro 
Lopez Gama, a native of Brazil, and Jos^ Santos Ossa, a native of 
the Republic of Chile, each proposed a contract under which, he 
was willing to imdertake the exploitation of the guano. (Appendix, 
PP- 305. 307.) Neither proposal having been accepted in the first 
instance, Ossa amended his proposal, and to him the contract was 
awarded under date of July 21 , 1858. (Appendix, p. 309.) Under 
this contract Ossa was to export 30,000 tons of guano within eight 
years, for which he was to pay 8 pesos 4 reals for each registered 
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ton of guano from the islands and 5 pesos 6 reals for each regis- 
tered ton of guano from other places. Ossa also agreed to advance 
to the Government 50,000 pesos, 20,000 upon the signature of the 
instrument and the balance in three equal monthly installments. 
(Appendix, p. 308.) This money seems to have been paid by 
Ossa. (Appendix, p. 311.) 

On August 28, i860, Ossa assigned this contract to Pedro Lopez 
Gama, receiving therefor 70,000 pesos, 30,000 of which were paid 
down upon the signing of the instrument, it being stipulated that 
" for the remaining 40,000 pesos he [Gama] will deliver on the sig- 
nature of this instrument a bill in favor of Don Jose Santos Ossa, pay- 
able in Valparaiso at the house of Alsop Sc Co. six months from the 
date of this document." (Appendix, p. 314.) Ossa acknowledged 
in a formal instrument the receipt of this money. (Appendix, 
p. 316.) It thus appears that Alsop & Co. were associated with 
Gama as his financial supporters and bankers from Gama's very 
earliest guano contracts. 

The Government of Bolivia recognized this transfer of the Ossa 
contract under date of December 24, i860. (Appendix, p. 319.) 

The documents show that Gama performed this contract in 
strict accordance with its terms and that upon the termination of 
the contract it was duly canceled, Gama having in the meantime 
paid to the Government of BoUvia the Government's royalty 
upon the 30,000 tons of guano which were exported under the 
contract. (Appendix, p. 321.) 

Gama's contract of 1862. — On April i, 1862, Gama proposed to 
the Government of Bolivia the making of a second contract, pro- 
viding for the exportation within eight years of another 30,000 
tons of guano for which he should pay to the State the same price — 
that is, 8 pesos 4 reals for each registered ton, if island guano, and 
5 pesos 6 reals for each registered ton from other places. The con- 
tract also provided that the contractor should advance to the 
Government the sum of 60,000 pesos on account current at 12 
per cent interest; that during the life of the contract it should be 
exclusive with reference to the exploitation and exportation of 
guano from the Bolivian coast; and that .the contractor should 
have preference in continuing the exportation of guano which 
might be left in the guano fields of Bolivia after the expiration 
of the contract. (Appendix, p. 323.) This offer was duly accepted 
by the Government of Bolivia under date of April 15, 1862 
(Appendix, p. 324). 
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Early in October of 1862 two parties, Mattias Torres and Juan 
Lopez, alleging that they were the possessors of concessions from the 
Chilean Government, interfered with the operations of Gama in the 
exploitation of guano in the territory of Mejillones, apparently the 
situs of the richest, if not the only, deposits of guano that could be 
commercially operated upon the Bolivian coast, with the result that 
the attorneys of Gama filed suit in the court of Lamar asking for 
a writ of ejectment against said parties on the ground that they were 
interfering with Gama's concessionary rights. After notice given 
and an opportunity for filing evidence, the court declared Don Pedro 
Lopez Gama to be entitled to protection in the exclusive right to the 
possession of the Mejillones guano fields, and an order was issued to 
put Gama into possession. Torres and Lopez refused to obey the 
mandate of the court and the judge brought the matter to the atten- 
tion of the Central Government. The situation was compUcated by 
the fact that Torres had hoisted the Chilean flag on Mejillones on 
the theory that it was Chilean territory. In referring to the action 
of the Chilean citizens implicated, as well as to the action of the 
Government of Chile itself, the Minister of Foreign Relations of 
Bolivia asserted that the Government of Chile was responsible 
"for the damage and injuries that so violent a despoliation occa- 
sions Bolivia, as well as for those that are for the same reason suf- 
fered by the Brazilian subject, Don Pedro Lopez Gama, the con- 
tractor with the Bolivian Government for the exploitation of the 
guanof of its Littoral and protected in the possession thereof by the 
tribunals of the RepubUc. " (Appendix, p. 334.) It would seem 
that the action of Chile taken at this time in response to the rep- 
resentations of the Bolivian Government was largely confined to 
representations that the assessments against Torres for damages 
was excessive and that such damages should therefore be reduced. 
(Appendix, p. 337.) 

It will thus be observed that there was precipitated, very early 
in the history of Gama's operation of the Bolivian guano fields, 
a contest with persons alleging that they possessed rights from the 
Government of Chile; and, further, that at the time of these occur- 
rences which interfered so detrimentally with Gama's operations 
the Government of Bolivia was in full possession and control of 
the territory and deposits in question, and that it was not for foiu* 
years after this that the treaty of 1866 was negotiated, which 
treaty seems to have been the first formal recognition by Bolivia 
that Chile had any colorable claim to any of the Littoral. It 
should also be observed that by this contract Gama was in no 
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sense whatever a gratuitous grantee of a guano concession, but 
that, on the contrary, he was to pay and did pay to the Govern- 
ment of BoUvia in this case, as under the Ossa concession, a sub- 
stantial royalty for every ton which he exported. 

Gama's contract of 1866. — Under date of April i, 1866, Gama 
proposed to the Government of Bolivia the making of another 
contract for the exploitation of guano. This contract provided 
for the exportation of 100,000 tons during a term of twenty years, 
for which Gama was to pay the samie price as that named in his 
other contracts. Gama also agreed to advance to the Government 
100,000 pesos, to be paid by three bills of exchange, one for 40,000 
and two for 30,000 each. As will hereafter appear, these bills 
were duly drawn and were paid by Alsop & Co. (vSee p. 29, infra.) 
This contract was accepted by the Government under date of April 
15, 1866, and on the same date it was ratified by Gama. (Appen- 
dix, p. 344.) Four months and a half after the making of this con- 
tract with Gama the Minister of Bolivia at Santiago and an 
officer of the Chilean Government, although fully aware of Gama's 
concession, made another contract for the exploitation of guano 
from Mejillones, a part of the territory included in the Gama con- 
cession, this second contract being given to one Reviere for and 
on accoxmt of Senor Lucian Arman. Against this contract Gama 
protested, first under date of September 20, 1866 (Appendix, 
p. 347), and second under date of July 18, 1867 (Appendix, p. 351), 
in each case pointing out that the contract interfered with his 
rights, was detrimental to his interests, and inflicted upon him 
serious injuries. 

Modified contract of 1S67. — As a result of Gama's protests, Don 
Mariano Donato Munoz, the Bolivian Minister of State, who had 
been authorized to make "whatever arrangements he found suit- 
able in all branches of public administration'* (Appendix, p. 352), 
made with Gama under date of July 24, 1867, a modified con- 
tract consigning to Gama, " as indemnification for whatever damages 
he may have suffered and may suffer as a result of the contract of 
Messrs. Arman & Co., and others that the Supreme Government 
may accept in the future respecting the guano deposits of Mejillones," 
the extraction and exportation of ^0,000 tons, by register, of guano. 
(Appendix, p. 349.) 

It will thus be observed that this 50,000 tons (which forms part 
of the final account between Gama and Bolivia) can in no sense be 
regarded as a "concession to himself [Gam.a], apparently gratui- 
tous" (Chilean Case, p. 4), since it was expressly granted to cover 
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damages which Gama had suffered or would suffer by reason 
of the Arman contract, which gave to Arman, in derogation 
of Gama's earUer and exclusive rights, the exclusive right to 
exploit Mejillones guano fields, which, as subsequent events 
showed, were the richest and practically the only fields upon the 
Bolivian coast. 

Gama's contract of August, 1867. — After the making of this sup- 
plemental contract of July, 1 867 — that is, on August 2 of that year — 
Minister Munoz addressed a further communication to Gama, 
inviting Gama to enter into and conclude a contract for a loan of 
100,000 pesos, upon the "basis and under the conditions which 
you shall deem compatible with your interest and those of the 
treasury." To this proposal Gama replied, under date of August 
3, 1867, and proposed to advance to the Government of Bolivia 
50,000 pesos, which should be a charge upon the customs of the 
port of Cobija. Gama also stated in the same communication 
that it was an "established fact, notorious and undeniable, that, 
employing all the efforts of which a man is capable, exhausting 
my resources and without sparing any sacrifice, I have labored for 
more than nine years searching for guano beds on the Bolivian 
Littoral, organizing and systematizing their exploitation before 
anyone else thought of it, so that it may be affirmed without 
exaggeration that I have created this new and fruitful sotirce of 
wealth, and by assuring to the treasury effective and considerable 
income I have contributed on a large scale to the development 
of the industry and to the best interests of the Republic" 
(Appendix, p. 357), and proposed that the Government therefore 
grant to him an exclusive right for thirty years, with the right 
of renewal for thirty years, to export all the guano which might 
be discovered in the Littoral outside of the territory adjudged 
to Arman, Gama undertaking to make at his own expense the 
necessary explorations and with all necessary machinery, work- 
men, and equipment. He also ' proposed that the Government 
grant to him free of export 150,000 registered tons to be exported 
from the Bolivian Littoral, outside of the Arman area, with the 
provision that if he found no guano outside of this area then 
he should be entitled to exploit Mejillones at the conclusion of the 
Arman contract. This offer in a modified form was accepted by 
Minister Munoz, who granted an exclusive right as to exportations 
north and south of Mejillones for a period of thirty years, and 
also granted to him (Gama) the right to export 100,000 registered 
tons of guano free of duty as a measure of indemnification for his 
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services of exploration, which were to be undertaken in accord- 
ance with Gama's offer. This 100,000 tons was specifically granted 
without prejudice to the concession in "my [Mufioz's] resolution of 
the 19th of the month last past." (Appendix, p. 360.) This cpn- 
tract was accepted by both parties and the 50,000 pesos were 
furnished to the Bolivian Government, the receipt thereof being 
duly acknowledged. (Appendix, p. 362.) 

Upon the meeting of the Constituent Assembly of Bolivia 
in September, 1868, a decree was passed approving "all the acts 
of the dictatorial administration * * * from December 28, 
1864, and the sanction of the provisory statutes of August 6 last 
past." The records show that Gama began and concluded 
his explorations as provided in his contract, with the result 
that he found no guano to the south of Mejillones. (Appen- 
dix, p. 365.) It will be observed, therefore, that the 100,000 reg- 
istered tons granted under this contract, which comprises the 
balance of the so-called "gratuitous" concession of the Bolivian 
Government to Gama, was based, first, upon his past services to 
the Government of Bolivia in the matter of guano exploitations, 
and particularly as compensation for the expense, which was con- 
siderable, to which Gama had been put by reason of his explora- 
tions for new guano beds outside of the Mejillones district, and it 
was so regarded by the Bolivian authorities, as is shown by the 
fact that in confirming both this contract and the contract of 
July 24, 1867, the Minister of Finance, in notifying the Prefect of 
Gobi j a of the approval of the actions of Minister Munoz upon the 
coast, specifically mentioned the concession or privilege of ' ' indem- 
nity which he has granted to the laborious and old contractor for 
the exploitation of the guano deposits of oior coasts, Don Pedro 
Lopez Gama." (Appendix, p. 364.) 

Matters were in this shape when Arman, unable to carry out 
his contract, attempted to assign the same to Reviere, his former 
agent. The assignment was not, however, recognized by the 
Government of Chile. (Appendix, p. 366.) Under the stipulations 
of Gama's contracts, the Arman contract now being out of the 
way, Gama became entitled (imder his contracts of 1867) to under- 
take the exploitation of the Mejillones deposits under and pur- 
suant to the terms of his agreement. The Government of Chile, 
however, immediately undertook, although aware of Gama's 
rights, to negotiate a contract for the exploitation of Mejillones 
guano with one Henry Meiggs, a citizen of the United States, with 
the result that under date of December 5, 1868, the Minister of 
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Finance of Chile, together with the Bolivian Minister at Santiago, 
signed a contract with Mr. Meiggs, which was in due course sub- 
mitted by the attorney for Meiggs to the Bolivian Government for 
approval and ratification. 

Immediately upon receiving notice of this new contract Lopez 
Gama filed with the President of the Republic of Bolivia a protest 
against the negotiation of the contract and proposed, in connection 
with his protest, that inasmuch as he now had a prior right to the 
guano at Mejillones he be permitted either to extract his 150,000 
tons of guano before the Meiggs contract becam^e effective, or that 
he "might undertake the exploitation simultaneously with 
Meiggs's operations." As a result of this protest and the corre- 
spondence which attended and followed it, the Minister of Finance 
of Bolivia ratified the Meiggs contract with the understanding that 
the "Government of Bolivia being obligated to Sefior Pedro Lopez 
Gama to allow him the exploitation and exportation of guanos in 
the amount of 150,000 registered tons, grants him the right of 
exploiting them in the area of Mejillones without injury to the con- 
tract of Senor Meiggs, the Government of Bolivia recognizing the 
right of that of Chile in compensation thereof to dispose freely of 
an equal number of registered tons without other condition than 
that of notification." This contract, with the condition attached, 
was accepted by both the attorney for Meiggs and by Gama. 
It will thus be observed that there were now added to the injuries 
already sustained by him the loss of his 1866 contract, together 
with whatever was due on the 1862 contract, there being recog- 
nized as remaining in Gama merely the rights which he pos- 
sessed with reference to the 150,000 registered tons to be exported 
free of duty. It should also not be lost sight of that the 
advances of over 200,000 pesos made by Gama to Bolivia appear 
never to have been repaid, excepting a part of the first advance 
of 60,000 pesos. In the face of these facts it is unnecessary to 
point out how little such a right as that given by Bolivia to Gama 
resembles a gratuity. 

Gama's agreement of iSjo. — Difficulty having arisen regarding 
the mining of the 150,000 registered tons of guano under the 
agreement as above set forth, Gama, under date of the 26th of 
October, 1870, at a conference with the Minister of Bolivia in 
Chile made an agreement with the Minister that in place of the 
200,000 tons of guano to which he had a right under the various 
contracts above named he should receive Bolivia's share of the 
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proceeds from 400,000 tons of guano which were to be sold at 
pubHc auction in Santiago on May i, 1871, for the joint account 
of BoUvia and Chile. 

It appears, however, that before the date of the sale of the 
400,000 tons of guano a revolution took place in Bolivia which 
resulted in the overthrow of the Melgarejo administration. The 
new administration was inclined to disregard certain adminis- 
trative acts of the old, and for this reason Gama presented 
memorials to the Minister of Finance and to the Assembly which 
met in 1871, asking for the recognition of his rights. The assign- 
ment of the 200,000 tons corresponding to Bolivia's share of the 
400,000 tons whiph were in due course sold at Santiago was not 
recognized either by the Government of Chile or of Bolivia, but as a 
result of reports by the committees of the Ministry of Finance and 
Industry the Bolivian Legislature, on November 24, 1872, passed 
a decree by virtue of which the Cabinet Council, under date of 
December 21, 1872, passed a resolution recognizing in Gama the 
right to 1 50,000 registered tons of guano, the value of which was 
stipulated to be 1,087, 500 pesos. (App. I, Case of the United States, 
p. 305.) This right was reaffirmed by the Bolivian Government 
under dates of December 18, 1875 (App. I, Case of the United 
States, p. 333) ; January 22, 1876 (App. I, Case of the United States, 
P-335); February 7, 1876 (App. I.Caseof the United States, p. 337). 
On the 9th of April, 1875, Gama assigned his rights against the 
Bolivian Government to the liquidating partners of Alsop & Co. 
(App. I, Case of the United States, p. 326), the legality of this 
transfer being recognized in the executive resolution of February 
7, 1876, supra. 

The general course bf the transactions between Gama and the 
Bolivian Government have recently been epitomized in the me- 
moria of the Bolivian Minister of Foreign Relations to the Bolivian 
Congress of the present year (1910), the report reading as follows; 

"Toward the close of the last year an international difficulty 
arose between the United States of America and the Republic of 
Chile on account of the claim made by the former Power demand- 
ing a cancellation of the Alsop credit. 

"The Republic of Chile finding itself in possession of the terri- 
tory included between the twenty-third parallel and the place 
where the River Loa empties into the Pacific, in which lie the 
real properties connected with the debt, and the treaty of Octo- 
ber 20, 1904, being in force, Bolivia is in fact eliminated from 
the question. 

"Nevertheless, the department of which I have charge has 
believed that it was its duty as a matter of the greatest precau- 
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tion to carefully study the affair and to give to its diplo- 
matic agents some instructions in regard thereto; and in order 
that the honorable Congress may form its judgment, I am going 
to make a cursory statement which will show the absolute free- 
dom from liability of Bolivia. 

"On October 13, i860, Don Pedro Lopez Gama, a Brazilian 
citizen and a partner of the North American firm of Alsop Sz: Co., 
who had established a domicile in Valparaiso, acquired by a pub- 
Uc instrument of the same date the rights of the concessionaire 
of Bolivia, Don Jose Santos Ossa, for the exploitation and expor- 
tation of 30,000 tons of guano from the coast of the Republic. 

"In 1862 the contract for the same number of tons was re- 
newed, 60,000 pesos, at an annual interest of 12 per cent, being 
advanced to Bolivia. On April 28, 1866, another contract was 
entered into with the same party for the exploitation of 100,000 
tons of guano, the concessionaire making an advance of 100,000 
pesos, at an interest of 9 per cent per annum. 

"Difficulties produced by the Chilean Government and the 
Arman and Meiggs contract prevented said exploitation from 
being carried into effect and gave rise to the issuance of the 
decrees of February 15, 1869, and December 21, 1872, acknowl- 
edging in Don Pedro Lopez Gama a right to the value of 1 50,000 
standard tons of guano, which at the rate of 7 pesos 2 reals per 
ton amounted in all to 1,087,500 pesos, payable by 25 per cent 
of the net proceeds which the State derived from the exploita- 
tion of its estaca mines in Caracoles. 

"On April i, 1873, the board of auctioneers (Juenta de Almo- 
nedas) accepted the proposal of Don Pedro Lopez Gama for the 
working and exploitation of the estaca mines of the Littoral of 
the Republic. The concessionaire offered as a guaranty of the 
fulfillment of his obligation the credit which the Government 
of Bolivia had recognized as due him out of the product of these 
mines, and besides a loan of 1,250,900 pesos at 8 per cent per 
annum, 6 per cent amortization and i per cent commission, 
which was not carried into effect. 

"There arose a misunderstanding between the Government 
and Don Pedro Lopez Gama concerning the determination of 
the estacas subject to exploitation; a misunderstanding which 
was submitted to arbitration and decided against the Govern- 
ment, which ended by declaring that it could not fulfill the 
award because of possible international complications. As a 
consequence of this act Lopez Gama publicly transferred his 
rights to the house of Alsop & Co. 

" It was then that John Wheelwright, a representative of this 
firm, began to urge the recognition of the credit, until finally 
by a resolution of December 24, 1876, issued by the Minister of 
Hacienda, and accepted by Wheelwright, there was acknowl- 
edged due the claimant from the principal, 835,000 bolivianos 
with interest at the rate of 5 per cent per anunm not cmnpoundable 
running from the date of the execution of the contract. There 
was allotted to the cancellation of this credit the products of 
the estaca silver mines of the State in the Littoral of the 
Republic. 
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"Such resolution, reduced to a public instrument of compro- 
mise two days later, constitutes the basis of the debt. There- 
fore, every liquidation of the Alsop credit must be made begin- 
ning with the date of the resolution so often cited. 

"The payment of the Alsop credit was the object of various 
negotiations between Bolivia and Chile, among which should be 
mentioned the protocol of May, 1891; the treaty of peace of 
1895, which was not perfected; the protocol of May 26 of the 
same year; the protocol of 1896, in which its amount was esti- 
mated at 835,000 bolivianos of 20 pence, or, say, 954,285 
Chilean pesos; the treaty of peace of October 20, 1894, and the 
notes exchanged (notas reversales) on the 21st of the same 
month and year. 

"The North American Government, considering with justice 
that Chile as the possessor of the territory in which the estaca 
mines are located, was the one on whom the payment of the credit 
rested, began its claim for the cancellation thereof as early as the 
year 1884, and in 1888 gave a formal character to its demands. 
In 1 892 it demanded the prompt liquidation and cancellation of 
the credit and in the same year the North American and Chilean 
Governments agreed to submit the matter to a claims commis- 
sion. The commission lapsed for various reasons. It was con- 
stituted anew in 1897 and on March 12,1900, the litigant nations 
concluded a protocol by virtue of which the Alsop question was 
submitted to the jurisdiction of an arbitral tribunal which was to 
meet in Washington and which declared itself incompetent to 
take jurisdiction of it. 

"The treaty of peace, October 20, 1904, having been signed, 
the North American Government began anew the negotiations 
in December of the same year and followed them on in 1907, 
1908, and 1909, in which year the question assumed a very 
serious character until the idea of submitting it to the arbitration 
of the King of Great Britain opened the way which has been the 
course adopted by the litigants. 

"On that account the Governments of the United States and 
Chile issued to their legations accredited abroad a circular expla- 
nation. In that of the North American State Department it is 
easily seen that it recognizes that we are not bound to pay the 
credit in question, and that it has considered Chile as the only 
debtor. 

"Our adjustments with Chile are very explicit in the same 
sense. 

"The Alsop credit constitutes a real right since there are 
pledged to its payment the estaca mines of Caracoles by virtue 
of a series of solemn contracts. That of December 24, 1876, was 
concluded when Bolivia exercised complete sovereignty ovfer the 
territory of the Littoral and the treaty of 1 866 was then in force 
by virtue of which the Government of Chile recognized our 
sovereignty as far as parallel 24 of south latitude. 

"Therefore the properties which constituted said guaranties 
are subject and were subject to the demand of the credit, and 
the state which possesses them, as an annexing party, has recog- 
nized in public treaties its obligation to stand the incumbrances 
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of the annexed territory, in accordance with the principles of 
international law. 

"The question having been submitted to the arbitration of the 
Government of the United Kingdom of Great Britain, the Envoy 
Extraordinary and Minister Plenipotentiary of Bolivia at the 
Court of St. James, Dr. Ismael Montes, has been instructed to 
follow closely the suit without intervening therein, with the 
purpose of ascertaining the proceedings and the arguments of the 
parties engaged in the litigation, for the purpose of taking pre- 
caution against and avoiding any act tending to compromise 
Bolivia. 

Aside from the fact that there is in this resume, of the Alsop 
transaction no mention whatever of the appropriation of the 
Arica customs receipts to the payment of this obUgation under 
the Wheelwright contract of 1876, it will be observed that this 
narration of facts com.pletely supports that which has already 
been made above. 

It will thus appear, from this account of the various transactions 
concerned, that the dealings between Gama and the Bolivian Gov- 
ernment were perfectly clear and well defined; that the Govern- 
ment of Chile had ample and formal notice of most, if not all, of 
such dealings ; that the contracts under which these dealings were 
carried on are public and readily accessible to anyone desiring to 
investigate the matter, and therefore that the Government of Chile 
might have secured information even if it did not already possess 
it; and that there is absolutely nothing in the record justifying 
the statement that Gama's claims were, as charged, either " doubt- 
ful in their origin" or "highly speculative in their character" or 
"nebulous." Moreover, it will appear that the relationship 
between Gama and the Supreme Government of Bolivia was a 
relationship which continued for upward of fifteen years, and a 
relationship which resulted greatly to the material prosperity and 
advancement of the Government of Bolivia by enabling the latter 
to establish on a firm basis the guano industry, thus opening up 
for that Government a source of untold wealth. The records also 
show that Gama's operations in the guano fields were the subject 
of repeated interruptions and the bases of large losses, many times 
repeated, because of the attitude (in effect unfriendly to Gama, 
whatever may have been the real intention) which the Govern- 
ment of Chile adopted toward the concessions granted by the Gov- 
ernment of Bolivia; that such losses were of a character and extent 
to afford ample consideration for all concessions granted by Bolivia 
to Gama; and finally, that since such losses resulted largely from 
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actions of Chile in connection with the granting of rival conces- 
sions, that Government may hardly be now heard to say that the 
compensation granted by Bolivia for such losses was not a proper 
adjustment of these difficulties. 

(c) DEAIvINGS BETWEEN ALSOP & CO. AND PEDRO I.OPEZ GAMA. 

As shown in the narration above given of the dealings between 
Gama and the Bolivian Government, the financial relationship 
between Gama and Alsop & Co. began coincidently with the rela- 
tionship between Gama and the Bolivian Government in the 
matter of guano contracts. It will be recalled that in the instru- 
ment in which Ossa assigned his contract to Gama it was stipu- 
lated that ''for the remaining 40,000 pesos, he [Gama] will deliver, 
on the signature of this instrument, a bill in favor of Don Jos^ 
Santos Ossa, payable in Valparaiso, at the house of Alsop & Co., 
six months from the date of this document." This was on August 
28, i860. 

In a contract dated June 27, 1862 (Appendix, p. 40), Alsop & Co. 
agreed with Gama to advance to the latter the funds necessary for 
the carrying out of his arrangements with Bolivia in connection 
with the exploitation of guano and to supply the money to be 
advanced by Gama to Bolivia. These advances on the part of 
Alsop & Co. to Gama continued throughout all of the operations 
of Gama in the Bolivian littoral and were secured by three written 
instruments of transfer, or assignments, the first dated June 25, 
1862, assigning to Alsop & Co. all the rights possessed by Gama 
under the Ossa concession of 1858, and likewise all the rights pos- 
sessed by him under the renewal contract of 1 862 for the exporta- 
tion of an additional 30,000 tons of guano. (Appendix, p. 42.) The 
second instrument, dated August 24, 1866, assigned to Alsop & Co. 
the contract between Gama and the Bolivian Government of the 
5th of April, 1866, by which Gama is granted the right to export 
100,000 tons of guano, the consideration for this assignment being 
stated in the written instrument as follows : 

" That Senor Don Pedro Lopez Gama having obtained the 
exclusive privilege of exporting guano from Bolivia for twenty 
years by virtue of an advance payment to the Government of 
Bolivia of $100,000 Bolivian money or its equivalent, $80,273.43 
Chilean money, at the stipulated rate of exchange, which sum 
has been disbursed on the account of Senor Don Pedro Lopez 
Gama by the Messrs. Alsop & Co., it is agreed that the said con- 
tract shall be transferred to the said firm in guaranty of the 
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said advance payment and of such other sums as have been 
or shall be disbursed by the Messrs. Alsop & Co. * * * 

"Alsop & Co. agree to supply the funds necessary for the 
purchase of provisions, payment of the laborers, expenses of 
administration," etc. * * * (Appendix, p. 62.) 

The third instrument of transfer is dated December 24, 1868, 
and by it the parties ratify and reaffirm all that is stipulated in 
the two instruments of transfer just mentioned, and in addition 
Gama assigns to Alsop & Co. the two contracts celebrated with 
the Government of Bolivia in the months of July and August, 
1867, granting Gama the right to exploit free of duty 150,000 tons 
of guano. (Appendix p. 66.) 

An examination of these instruments will show that Alsop & Co. 
in fact supplied Gama with the funds necessary to cover the special 
advances to the Government of Bolivia, and it would seem that 
in addition thereto they also supplied all the funds necessary for the 
exploitation, loading, and shipping of the guano — in short, that 
Alsop & Co. financed Gama in all his operations in the Bolivian 
Littoral in conriection with the exportation of guano, including 
the funds necessary for the administration of the business, the 
purchase of machinery, the hire of laborers, etc., and, in addition, 
funds sufficient to cover the chartering of ships, the insuring of 
cargoes, etc. This fact is brought out in Gama's memorial to the 
Bolivian Assembly of 1871, where he says: 

"As in this business I had to compromise the capital of three 
bankers of the United States [apparently referring either to the 
three houses of Alsop & Co., Valparaiso, Lima, and San Fran- 
cisco, or to the three terms of the Valparaiso partnership] with 
whom I arranged beforehand so as to extend the business, I 
wished, on their indication, to assure myself better in my 
rights. * * * 

" With such a solemn contract, I thought that the capital, mine 
and foreign, which was to be invested in this business was super- 
abundantly guaranteed ; and then I ordered two steam engines of 
an exorbitant price for operating in the excavations, and besides 
14 frigates of considerable tonnage for the transport of the 
guano to Europe." (Appendix p. 181.) 

As has already been shown, the firm of Alsop & Co. was carried 
on by successive partnerships, there having been in all eleven of 
these partnership terms. The Gama account was opened during 
the ninth term (i 860-1 865) and was continued during the succes- 
sive terms ten and eleven. Owing to the length of time that has 
elapsed since the closing of the account in 1875 ^^'^ to the fact that 
all of the managing partners of the firm have been dead for many 
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years, it has been impossible for the Government of the United 
States to locate all the Alsop books of account containing the 
details of the Gama transactions during terms nine and ten. There 
are, however, documents of a perfectly authentic nature to show 
beyond the possibility of a doubt that the account rendered 
between Gama and Alsop & Co. in 1875 was accurate in all its 
details. This account was as follows: 

Pedro Lopez Gama, esq., to Alsop & Co. in liquidation. Dr. 

1871. 
Dec. 31 . To balance of accounts on this date as follows : 

Special account ... $70, 141. 16 

Advance account 95, 156. 80 

General account . 640, 349. 15 



1872. 
Dec. 31 . One year's interest, at 10 per cent per annum . 



1873.- 
Dec. 31 . One year's interest, at 10 per cent per annum . 



1874. 
Dec. 31 . One year's interest, at 10 per cent per annum . 



1875- 
Apr. 7. 3 7/30 months' interest, at 10 per cent 



1875- 
Apr. 7. Balance on this date of the special account . 

$1,287,595.76 

Say cash on this date one miUion two hundred and eighty-seven thou- 
sand five hundred and ninety-five dollars, seventy-six cents. 
Valparaiso, April 7, 1875. 

(Signed) Alsop & Co. in liqn. 

Approved and correct in all its parts without right of claim on my part. 
Valparaiso, April 7, 1875. 

(Signed) Pedro I^opez Gama." 

The accuracy of this account is attested by numerous press 
copies of statements of account from Alsop & Co. to Gama found 
among the papers in the possession of the hquidators. The earliest 
statement found is the one dated December 31, 1870, covering the 
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transactions for that year. This account shows the balance due on 
the general account between Gama and Alsop & Co. on December 
31, 1869, as $520,516.34, and at the close of business on Decem- 
ber 31, 1870, the amount due on that date was $582,135.59. If 
to this amount interest be added for one year at 10 per cent, the 
amount due on December 31, 1871, will equal $640,349.15. 

The press copy of the statement of account current dated 
December 31, 1870, between Gama and Alsop & Co. contains an 
itemized statement of the transactions for that year, but some of 
its pages are so badly faded that the individual items can not in 
some instances be read. The totals are clear, however, and a 
Nummary of the account is printed in the Appendix to the Counter 
Case of the United States, page 37, and the press copies of this and 
the other accounts are held for the examination of His Majesty 
and the Chilean Government, should such examination be desired. 

On December 30, 1871, another account current was rendered, 
which, as no advances were made during that year, shows the 
balance due on December 31, 1870, and this amount, with inter- • 
est added for one year, makes the amount due at the end of 
1871 equal $640,349.15. No further advances were made on this 
account, and to arrive at the amount due on this account on 
April 7, 1875, the date of Gama's assignment to Alsop & Co., it 
is only necessary to add to this sum the interest at 10 per cent per 
annum. 

Similar checks may be obtained on the "special" account. By 
a statement of account rendered December 31, 1870, the amount 
due from Gama to Alsop & Co. on this account on December 31, 
1869, was $56,574.61, and the balance due on December 31, 1870, 
was $63,764.69. A press copy of this account is held for exam- 
ination and a copy thereof will be found in the Appendix to the 
Counter Case, page 38. The Government of the United States also 
submits a similar copy of an account current rendered December 
31, 1 87 1, which shows the amount due on the "special" account 
on that date to be $70,141.16. This it will be observed is an 
increase of 10 per cent over the amount last named, which corre- 
sponds to the interest for that year. 

There is a third account, known as the ' ' special account of 
advances, " designated on the 1875 account as " advance account. " 
By statement rendered December 31, 1871, the amount then due 
on this account was $95,156.80. 
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Thus, on December 31, 1871, as shown by copies of accounts 
current rendered at the time, the following amounts were due 
Alsop & Co. by Gama: 

Special account $70, 141. 16 

Advance account . 95, 156. 80 

General account . 640, 349. 15 



" Total $805, 647. 1 1 

It will be seen at a glance that the three accounts mentioned 
above are taken as a basis for the general statement already set 
forth in full, the total amount with interest due on these three 
accounts on April 7, 1875, being $1,101,210.26. To this amount 
there is added in the statement of the balance of account a further 
sum ($186,395.50) due on the special account, which covered the 
expenditures made by Alsop & Co. for Gama's account during 
the years 1871 to 1875. 

The Government of the United States also has in its possession 
a duplicate original of an acknowledgment, signed by Gama's 
own hand under the same date, April 7, 1875, in which Gama 
states that the amount of his indebtedness to Alsop & Co. was 
one million two hundred and eighty-seven thousand five hundred 
and ninety-five dollars and seventy-six cents ($1,287,595.76), the 
precise amount stated in the balance of accounts given above. 
This instrument reads in full as follows: 

" Be it known by this document that, by the accounts current 
which Messrs. Alsop & Co. in liquidation, of Valparaiso, have 
rendered to me to this date, in conformity with the various 
contracts which I had celebrated with them, it results that I am 
owing to the mentioned gentlemen the sum of one million two 
hundred and eighty-seVen thousand five hundred and ninety- 
five dollars and seventy-six cents, in current money of Chile, 
which sum will gain interest at rate of ten per cent per annum 
until the total cancellation thereof. I hereby give my approval 
to the said accounts current in all their details without further 
right of claim on my part, and in testimony thereof I sign the 
present in duplicate before witnesses in Valparaiso on the 7th of 
April, 1875. 

"Pedro Lopez Gama. 

"(Signed) M. L. Keogh. 
"A. McHaul." 

The Government of the United States also holds a Spanish copy 
of the statement of account, dated April 7, 1875 (already quoted 
above) , the original of which copy appears to have been certified 
in 1875 by D. J. Williamson, United States Consul at Valparaiso, 
and to have been filed in the suifbrought by Pedro Lopez Gama in 
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1880 to recover a portion of the amount received, or to be received, 
by Alsop & Co. in liquidation from the Bolivian Government. 
Inasmuch, however, as the Government of Chile appears to have 
taken these records from the archives and transmitted them to 
London for use by the Government of Chile in connection with this 
case, it has not been possible for the Government of the United 
States to verify its supposition that this formed a part of the 
record in the Gama suit. Inasmuch, however, as the records are 
in the possession of the Chilean Government, it will doubtless be 
possible to verify this supposition, if such verification is desired. 

It is therefore submitted that so far as the dealings between 
Gama and Wheelright are concerned it must be regarded as fully 
demonstrated that Alsop & Co., during the course of the long finan- 
cial relations which existed between them and Gama, advanced to 
Gama immense sums of money, sums which indeed exceeded by 
more than 50 per cent the amount finally recognized by the Bolivian 
Government in favor of Alsop Sz; Co. (i. e., while the debt due from 
Gama to Alsop & Co., as per the statement of account rendered and 
acknowledged by Gama, equaled $1,287,576.-76, the amount finally 
recognized by Bolivia as due from Bolivia to Alsop by reason of 
the assignment by Gama to Alsop & Co. of Garra's rights against 
Bolivia, equaled only 835 ,000 bolivianos, a loss to Alsop & Co. , assum- 
ing that dollars and bolivianos are equal, of 452,576.76 bolivianos, 
or dollars, as the case m-ay be), and it must therefore be recognized 
as finally and definitely established that, so far as the relationship 
between Alsop & Co. and the credit recognized by the Wheelright 
contract is concerned, such relationship is wholly just, fair, and 
equitable. 

The case, therefore, stands thus, that so far as the relationship 
between Gama and the Government of Bolivia is concerned, it is 
established that there was not only an adequate consideration, but 
there is much reason to believe an absolutely equivalent considera- 
tion for the guano rights conferred upon Gama by Bolivia, and 
that so far as the relationship of Alsop & Co. to the assigned 
Gama credits is concerned, Alsop & Co. really lost more than one- 
third of their debt against Gama when they accepted in place 
thereof the debt against the Bolivian Government for 835,000 
bolivianos, as finally recognized by that Government. In the face 
of these definite data it is unnecessary to characterize or further 
comment upon the charges made by the Government of Chile, as 
quoted above, that the claim is of "doubtful legal origin," of a 
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"highly speculative character," "old and so slightly recorded," 
and "old and so nebulous." 

At the same time it must be admitted that the claim is, as 
repeatedly charged, " old," but its age has not come through any 
laches of either the claimants themselves or the Government of 
the United States, for both have for more than a quarter of a 
century vainly striven to secure the payment of this obligation 
from the Government which they regarded as responsible for the 
same. It would seem, therefore, that, having thus delayed pay- 
ment for all these years, that Government may not now invoke 
the age of the claim in order to cast doubt upon its validity. 

With the antecedents of the claim thus before him. His Majesty 
will be able to appreciate and qualify certain statements set forth 
below, made by the Government of Chile in its "Historical Out- 
line" of this case. However, before discussing these statements it 
might be well to call attention to the fact that absolutely the only 
documents submitted by the Government of Chile upon the matter 
of the guano exploitations in the Bolivian lyittoral are dated in July 
and August of 1872, or several years after the injuries and losses 
had been inflicted upon Gama, for which losses the 200,000-ton 
concession was granted as compensation, and there is nothing 
whatever to indicate what, if any, connection. the documents there 
submitted by the Government of Chile have with the matters under 
discussion. 

Moreover, no evidence whatever, nor documents of any sort, 
have been submitted by the Government of Chile, in support of 
the various contentions and allegations hereinafter set forth. 

Statement of Chilean Case. 

"In 1 87 1 the Governments of Chile and Bolivia 
entered into a contract with one Henry Meiggs, a citizen 
of the United States, for the exploitation and sale of 
400,000 tons of guano, at the price of 14 dollars per ton. 
Before the contract was signed, Don Pedro Lopez Gama, 
a Brazilian subject, came forward, alleging a concession 
to himself, apparently gratuitous, from the Bolivian 
Government of about 200,000 tons of that manure, and 
consequently opposing the carrying out of the contract 
with Meiggs." (Chilean Case, p. 4.) 

"Bolivia, however, in order to obviate the obstacles 
presented by that concession to the completion of the 
contract with Meiggs, went so far as to cede to Lopez 
Gama her share in the sale of the 400,000 tons to Meiggs. 
An agreement in this sense was made at Cobija on the 
26th October, 1871, between the said Lopez Gama 
and Don Mariano Montero, the Plenipotentiary of 
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Bolivia to Chile, and under the terms thereof the former 
renounced all his claims against the Bolivian Govern- 
ment." (Chilean Case, pp. 4, 5.) 

So far as the records of the Government of the United States 
show, there are a number of inaccuracies in these statements. 

In the first place, it does not appear that Gama ever objected 
to the sale of the 400,000 tons of guano in 187X, and that, on the 
contrary, he was entirely wiUing that such contract of sale should 
be made. In the agreemient entered into between Lopez Gama 
and Don Mariano Montero under date of October 26, 1870 (not, as 
stated in Chilean Case, October 26, 1871, and this difference in 
date is of vital importance in reaching a correct understanding of 
this transaction), it appears that Gama stated that "it not being 
his desire to cause difficulties to the Supreme Government of 
Bolivia, nor to the Supreme Government of Chile, with diplomatic 
disputes and claims, he would consent to lay aside the unques- 
tionable right he had to claim the 200,000 tons in specie," and as a 
substitute for his rights, which he then had and which he had 
possessed since the contracts of 1867 and 1868, he proposed that as 
"of the 400,000 tons of guano to be sold on May i [of the year 
following, i. e., 1871] in the office of the Minister of the Treasury 
of Santiago de Chile, 200,000 tons were apportioned to Bolivia, 
and as this was exactly the number adjudicated to him and owing 
him by the Bolivian nation, it would be entirely just that he should 
be substituted for the Government in the matter of the value of 
said 200,000 tpns, at the price which they brought at the sale." 
(Appendix, p. 387.) This offer Montero accepted. 

It will thus be perceived that Gama did not, at this time, and 
could not, oppose "the carrying out of the contract with Meiggs," 
for the simple and sufficient reason that at that time no contracts 
had been made with Meiggs, nor was a contract made with Meiggs 
as to these 400,000 tons until the ist of May next following, i. e., 
May, 1 87 1, the date on which such auction was to occur. 

The facts which the learned counsel for the Government of 
Chile evidently had in mind at the time he prepared this state- 
ment are that in 1867 and 1868 the Government of Bolivia granted 
to Gama (as a compensation for the losses inflicted upon Gama by 
virtue of the rival concessions granted to others either by Chile 
alone or by Chile in conjunction with Bolivia) some 200,000 tons 
of guano ; that after the granting of these rights to this guano the 
Government of Chile in December of 1868 undertook to grant to 
Henry Meiggs a contract for exploiting guano in the Bolivian 
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Littoral, which contract conflicted with Gama's rights; that there- 
upon Gama protested against the consummation of this contract 
of 1868-69, which thus interfered with his rights, and upon such 
protest the Bohvian Government, together with the agent of 
Meiggs in BoHvia, so amended the Gama contract as to recognize 
in Gama the right to exploit and export the guano to which his 
earlier contracts entitled him. This arrangement was made in 
February, 1869, more than two years prior to the sale in Santiago 
of the 400,000 tons of guano to which the Case of the Government 
of Chile refers. 

The Chilean Case continues: 

Statement of Chilean Case. 

"The Government of Chile, therefore, opposed the 
delivery to Lopez Gama of the guano claimed under 
this alleged concession. The matter was a serious one, 
inasmuch as a concession permitting Lopez Gama to 
ruin any other competitive enterprise by fixing the 
price of an article which cost him nothing but the 
price of getting it rendered illusory the rights of Chile to 
half the guano product, and was equally destructive of 
their right of intervention for the purposes of its ex- 
ploitation and sale. Meiggs also, on his side, was un- 
willing to sign the proposed contract with such a com- 
petitor and under such abnormal conditions. ' ' (Chilean 
Case,' p. 4.) 

Concerning the statement that Gama held an "alleged conces- 
sion" it is sufficient to state that Gama's concessions were public 
instruments, properly negotiated and concluded by Bolivian offi- 
cials having due authority, and that some of them at least passed 
through the Chilean Foreign Office for authentication. 

Regarding the statement that Gama's guano " cost him nothing, " 
it is sufficient to refer to the statements already ma'de that this 
guano was granted to him in compensation for immense losses 
which he had suffered. While as to the allegation that Meiggs 
" was unwilHng to sign the proposed contract with such a competi- 
tor and under such abnormal conditions," it is difficult to perceive 
how this can be an accurate statement, inasmuch as Gama's rights 
to Bolivia's share of the 400,000 tons were secured by a contract 
dated October 26, 1870, while the auction sale of the 400,000 tons 
did not occur until May i, 187 1, more than six months later, and 
inasmuch therefore as the signature of the contract of sale could 
not well have been made until the later date, i. e., the date of the 
sale at public auction, it is difficult to see how Gama's attitude 
six months earlier could have any effect. 
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The Chilean Case continues: 

Statement of Chilean Case. 

"Though the Chilean Government were entitled as 
co-owners of the guano to satisfy themselves of the 
origin of the concession to lyOpez Gama, the Bolivian 
functionaries never gave them any explanation, nor 
could the Chilean diplomats in Bolivia obtain satisfac- 
tion in relation thereto." (Chilean Case, p. 4.) 

In view of the fact that all of the Gama guano contracts were pub- 
lic documents formally enrolled and recorded in the public archives 
at Cobija and La Paz, it is not easy to understand how the diffi- 
culty to which the Chilean Government herein refers could arise. 
It is moreover in evidence, as was pointed out above (see Appendix, 
P-333)> that formal diplomatic notes passed between the Govern- 
ments of Bolivia and Chile regarding Gama's difficulties with 
the Chilean subject Don Matias Torres; and, further, that on 
January 23, 1869, Gama made at Valparaiso, before a notary 
and witnesses, a formal protest against the Arman contract, 
calling attention to his (Gama's) contract rights in the guano of 
the Littoral and stating that he came "to protest, once, twice, 
three times, as the law permits, against the Supreme Government 
of Bolivia, against the Supreme Government of Chile, or against 
whomsoever I have the right in law, for the value of the 100,000 
tons of guano and for the loss and damage which the new con- 
tracts made [with Arman] or to be made may have occasioned 
and will occasion me, and for the failure of the fulfillment of the 
public contract which I have cited, leaving free and unimpeded 
my rights to present a claim in the manner and form most suit- 
able or as the law directs, for the value of the aforesaid, and 
further, for interest, expenses, etc." (Appendix, p. 384.) Inas- 
much as at the time this protest was made Gama had already 
secured all of the actual concessions he ever obtained from the 
Government of Bolivia, and referred thereto in his protest, it 
would seem that the Government of Chile had at its disposal 
sufficient data to enable it to understand the Gama transactions. 

Statement of Chilean Case. 

"It may be stated that, in 1863, when the boundary 
discussion between Bolivia and Chile was in its most 
heated period, Lopez Gama appeared as a principal 
party in certain rebuffs to which the Chilean citizen 
Don Matias Torres was subjected, in the confiscation 
of his goods and his incarceration for exploiting guano 
in the disputed territory." (Chilean Case, p. 5.) 
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As set forth above, the rebuff received by Torres consisted in 
the judgment issued by a court having jurisdiction in the matter, 
the judgment declaring that Torres should be ejected from certain 
properties to which Gama was entitled. It appears, moreover, 
that Torres refusing to deliver the property to Gama, to whom it 
had been adjudicated, the officer appealed to the local Bolivian 
authorities of the Central Government at La Paz, which in turn 
took up the question diplomatically with the Government of 
Chile, which Government seems to have confined its action at that 
time to the mere suggestion that the damages assessed against 
Torres were excessive and should therefore be reduced. Torres, 
it will be recalled, was operating under an alleged Chilean license 
to mine guano at Mejillones, which at that time was administered 
entirely by Bolivia, though Chile had made an indefinite claim to 
a portion of the territory. 

Statement of Chilean Case. 

" It may be that the origin of the great concessions 
made to Lopez Gama was the desire of Bolivia to 
compensate him for the damages he had sustained 
under the treaty of 1866." (Chilean Case, p. 5.) 

On the contrary, as has been fully set forth above, the conces- 
sion of 200,000 tons of guano was made to Gama to compensate 
him for losses and injuries inflicted upon him by reason of con- 
flicting concessions granted to rival exploiters by the Government 
of Chile alone or by the Governments of Chile and Bolivia acting 
in unison. 

Statement of Chilean Case. 

"But by the 7th article of this Treaty it was 
agreed that the high contracting parties should give 
as an equitable settlement an indemnity of 80,000 
dollars, payable with 10 per cent, of the net proceeds 
of the Customs of Mejillones to the individuals who 
had been damnified through the boundary question. 

"As appears from the supreme decree made in 1872, 
and duly included in the documents produced, the 
Chilean Government complied with the arrangement 
in the Treaty by paying in full to the damnified parties 
the sum of 40,000 dollars, which was half of the amount 
fixed under Article 7 of the recited Treaty." (Chilean 
Case, p. 5.) 

It is not perceived what relevancy this statement has to the 
matters previously discussed. It should be remarked, however, 
that it would appear from the documents submitted by the 
Government of Chile (see Appendix, Chilean Case, p. 8) that 
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the sum named was paid to Torres and others, Chilean subjects. 
If, as suggested by the Chilean Government, Gama was injured by- 
virtue of the treaty of 1866, and if article 7 of that treaty pro- 
vided for the payment of compensation to those who had been 
injured by that treaty, why did the Government of Chile not pay 
a portion of its moiety to Gama to compensate him for his losses ? 

(d) STATEMENTS OF ACCOUNT BETWEEN THE CONCESSIONARIES 

and the government. 

Statements of Chilean Case. 

"If Alsop & Co. can establish any just claim against 
Chile the amount of damages must be proved with 
precision and by the disclosure of all books and ac- 
counts. Credit must be allowed for all sums received 
by Alsop & Co. under any Agreement for which it is 
sought to make Chile responsible, and accounts must 
be rendered and full explanations given of the deal- 
ings of Alsop & Co., .in pursuance of any such Agree- 
ment." (Chilean Case, p. 2.) 

"Alsop & Co. received from Bolivia considerable 
sums on account of her claims. Have they ever ren- 
dered an account of them ? 

"As is known, Alsop & Co. received from Bolivia 
the right of working a number of mining properties in 
one of the richest silver mining regions in the world, 
then at its most prosperous stage, and it would be 
strange if, whilst all the mines of the district enriched 
their owners, only those which Alsop & Co. held and 
chose to their liking have produced nothing. 

"As already shown, they worked freely, and during 
the 25 years of their contract with Bolivia, the mines 
that she delivered to them, and of whose possession 
Chile did not deprive them. It is known that these 
mines produced profits. It will be said that this is a 
question that belongs only to Bolivia, the debtor : but 
Bolivia, as is clear from the documents already cited, 
gave Chile the right to qualify, study, and liquidate 
these claims; there is, therefore, assuredly a right to 
make these inquiries of the United States Government, 
who, undoubtedly, on lending Alsop & Co. their 
powerful patronage, must have the necessary means of 
satisfying, this natural requirement on the part of 
those whom it judges debtors of a claim so old and so 
slightly recorded. 

"It can be proved by numerous trustworthy wit- 
nesses that Wheelwright worked these mines for many 
years, either personally or by means of companies 
with which he had shared his rights. 

"There exists grounds for supposing that Alsop & 
Co., or, rather, their liquidator. Wheelwright, never 
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accounted for his working of the mines, either to the 
Government of Bolivia nor even to its representatives, 
the then partners of Alsop & Co. And if he has given 
any account of it, should Chile not have a right to 
inspect it?" (Chilean Case, p. 49.) 

"Again, Alsop & Co. should explain their dealings 
with the Arica customs, and account for any sums 
received by them in respect of these customs." 
(Chilean Case, p. 50.) 

"Whether to liquidate this credit it is indispensable 
or not that the house of Alsop & Co. should further 
render a detailed account of administration of the 
mines which she received from the Government of 
Bolivia and which she has worked for many years under 
the obligation of applying their produce to the pay- 
ment of this very claim." (Chilean Case, p. 52.) 

* * * a,nd (3) because far from having had 
damages from this cause, they had profits of which the 
liquidators of Alsop & Co. have never rendered an 
account either to Bolivia or to Chile, nor, as we under- 
stand, to their own partners." (Chilean Case, p. 53.) 

In reply to these statements of the Chilean Case it should be 
observed that as to the Arica customs receipts no statement of 
account between the Government of Bolivia and the company is 
possible, since, as will be apparent to the Government of Chile 
after it has considered the various treaties involved in this case, 
that Government seized the Arica custom-house and appropriated 
the Arica customs collected therein before any sums accrued to 
the concessionaries under their contract. 

Regarding the statements of account between Alsop & Co. and 
the Government with reference to the operation of the government 
estacas, it will be observed — 

(i) Statements of account were submitted to the Government 
of Bolivia each half year from the date of the contract up until 
the Bolivian Littoral was seized and occupied by the Chilean 
forces. (Appendix, p. 72.) 

(2) Statements of account from 1877 until 1892 were filed 
before the United States and Chilean Claims Commission meeting 
in Washington in 1 893-94 pursuant to the provisions of the treaty 
signed at Santiago on August 7, 1892. (Appendix II, Case of the 
United vStates, p. 33.) 

(3) Statements of account of receipts and expendittues in 
connection with the operation of the estacas from the date of the 
contract until its expiration in 1901 were set forth in Appendix I, 
Case of the United States, page 482 et seq. 
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Concerning this question that the Government of Chile should 
have the right to inspect these accounts, the Government of the 
United States submits the following statement: 

Under date of August 19, 1910, the American Charge d'Affaires 
at Santiago was instructed to the following effect: 

"The Government of the United States has at the Depart- 
ment of vState in Washington the original books of account of 
Alsop & Co., from 1876 to the present time. It is from these 
books that Alsop & Co.'s accounts (for and against Chile) 
submitted in the case of the United States have been compiled. 
The Government of the United States is glad to extend to 
the Government of Chile an invitation fully and completely 
to examine these books at the Department of State should the 
Government of Chile so desire." (Appendix, p, 26.) 

This tender was made to the Government of Chile through a 
note addressed by the American Charge d'Affaires to the Min- 
ister of Foreign Relations under date of August 20, 1910, which 
reads as follows: 

"* * * I am directed by my Government to state to your 
excellency that the Government of the United States has at the 
Department of State in Washington the original books of account 
of Alsop & Co. 

"It is from these books that Alsop & Co.'s accounts (for 
and against Chile) submitted in the case of the United States 
have been compiled. The Government of the United States is 
glad to extend to the Government of Chile an invitation fully 
and completely to examine these books at the Department of 
State, should the Government of Chile so desire. 

"I trust that if your excellency desires to cause these books 
to be examined, you will not hesitate to take advantage of this 
invitation, extended in a spirit of such friendliness on the part 
of the Government of the United States." (Appendix, p. 27.) 

Under date of August 29 the Minister of Foreign Relations for 
Chile merely acknowledged the receipt of this note, this acknowl- 
edgment being received by the American Charg^ on September 13. 

The Government of Chile has thus far made no request to 
examine these accounts, which, however, are held subject to 
examination by that Government and also to examination by 
His Majesty, should such examination be desired. 



Chilean Case, Part III. — Locus Standi of Alsop & Co. and of the 

United States. 

Statements of the Chilean Case. 

"As hereinbefore set out, Alsop & Co. claim to be 
assignees of the claim of lyOpez Gama against the Boliv- 
ian Government, founding themselves herein upon the 
transaction effected on the 24th December, 1876. * * * 

' ' In this transaction the name of Chile does not even 
appear, as she had at that time nothing to do with the 
debts of Bolivia. And in this sense the creditors them- 
selves must have understood it, since it never occurred 
to them to claim that Chile was their debtor, nor did 
they ever present themselves before her Government, 
or her courts of justice, to request the payment of this 
claim. 

" The only claims made by them were with a view not 
of recovering the debt itself, but only to assert an 
indemnity for damages alleged to have been sustained 
through the war. These claims were never made before 
the Chilean courts, nor was any attempt ever made to 
invoke their aid. 

"It may, in fact, be stated, once for all, that on no 
occasion, either before or after the Treaty of Peace with 
Bolivia of 1904, when Chile took over the payment of 
this claim in the form therein set forth, did Alsop & Co. 
put forward the slightest claim, either to the Govern- 
ment of Chile or to her Tribunals, for payment of this 
debt." (Chilean Case, p. 7.) 

It may, in the first place, be observed that a most causal reading 
of the contract of December 26, 1876, between John Wheelwright 
and the Government of Bolivia will show that the allegation of the 
Government of Chile that Chile was not a party to this contract is 
correct. The Government of the United States has obviously, 
therefore, never contended that Chile was a party to the contract, 
and the liability of Chile in the premises rests on other grounds than 
that she was a party to said contract. For the exact grounds upon 
which the present obligatibn of Chile rests His Majesty is 
referred to the Case of the United States, Points II and III, 
pages 1 1 1-352. 

It would appear that with reference to the matters referred to in 
the extract quoted, as with refer«ace to other matters to which 
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reference has already been made or which will hereafter be dis- 
cussed, the learned counsel having charge of the preparation of 
the Case for the Government of Chile had not before them a 
complete record of the correspondence and documents pertaining 
to this case; for an examination of these documents, even those 
"which were before the United States and Chilean Claims Com- 
missions of 1892 and 1897, would have shown to the learned 
counsel that the claimants through their duly accredited agents, 
not once, but many times, called the attention of the Govern- 
ment of Chile to their rights under the contract of December 26, 
1876, and asked that such rights be respected and protected by 
the Government of Chile. 

Before discussing in detail the documentary evidence estab- 
lishing this allegation it will be well to bear in mind, what was 
quite fully discussed in the Case of the United States (see pp. 160 
et seq. and 232 et seq.), that under the Wheelwright contract of 
1876 provision was made for two distinct matters: First, the 
contract recognized as due to Wheelwright a certain sum specified, 
namely, 835,000 bolivianos, which sum was to draw interest as 
provided and to be liquidated in the first instance from the Arica 
customs receipts over and above a stated amount (a certain 
further sum being also recognized as due by way of accrued inter- 
est, for the payment of which accrued interest special provision 
was made) ; and in the next place the contract provided in express 
terms for a twenty-five-year lease of the government estacas 
located in the Bolivian Littoral, this latter part of the contract 
constituting a mining concession. The terms of this mining lease 
Were such that the concessionaries took 60 per cent of the net 
proceeds of the mines as profit and a return for their risk and the 
Government of Bolivia took the balance, or 40 per cent, of the net 
proceeds as its share in the leasehold transaction, it being further 
provided that the 40 per cent belonging to the Bolivian Govern- 
ment should be apphed to the payment of the debt of 835,000 
bolivianos, with interest (recognized as due in the other part of the 
Wheelwright contract) until such debt and interest should be paid. 
With these facts in mind the following correspondence should be 
read in connection with the statement in the Chilean Case {supra) , 
that "on no occasion either before or after the treaty of peace 
with Bolivia of 1904, when Chile took over the payment of this 
claim in the form therein set forth, did Alsop & Co. put forward 
the slightest claim, either to t^e Government of Chile or to her 
tribunals for payment of this debt. ' ' 
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Claimants' Appeal to Chilean Government for Recognition 
OP Their Contract Rights. 

As early as September ii, 1882, in a communication dated at 
Valparaiso, John Stewart Jackson, a British subject resident in 
Chile, addressed to the Chilean Government, as the attorney of 
John Wheelwright in the matter of representations to and before 
the Government of Chile upon this claim, a formal communica- 
tion in which he made use of the following language : 

"Without discussing, for the present the origin of the debt of 
the Government of Bolivia, your Excellency will observe, by the 
document No. i , which I accompany in copy, that said Govern- 
ment acknowledges its indebtedness to the house of Alsop & Com- 
pany, of Valparaiso, of which John Wheelwright is partner and 
representative {Art. i), for the sum of eight hundred and thirty-five 
thousand bolivianos {$835,000), with the annual interest of five per 
cent, from the date of the contract, 26th December, 1876, to be paid 
off first by the excess of the Custom House duties of Arica {Northern 
Custom House) , over and above the four hundred and five thousand 
bolivianos {$405,000) paid by Peru to Bolivia, either obtained by 
a new treaty or by establishing a national Custom House {Art. 2); 
and besides there were adjudicated, for the cancelment of said debt, all 
the mines of silver of the State {Estacas Minas) , in the Coast Depart- 
ment, the debt to be so liquidated by the payment of forty per cent, 
of the net profits, eoxept the mine Estaca 'Flor del Desierto' {Art. 3). 
By Art. 4 the mine Estaca 'Flor del Desierto' and another mine, 
to be chosen by the parties interested, were ceded for the payment of 
account interest] one hundred and sixty thousand seven hundred 
Bolivianos {$160,700), due up to the 26th December, 1876, apply- 
ing fifty per cent, of the nett product of the one mine and forty per 
cent of the other." (See App. II, Case of the United States, p. 
136.) 

•!• •!- 'i- 't- -I" 

" During the war which actually exists between Chili and Bolivia, 
one can understand that whilst there is an armed occupation, or 
whilst no new treaty of limits is celebrated between the two nations, 
determining the territory of each, Chili may take the place of the 
enemy in all its rights and prerogatives , exacting Custom House 
dues, taking possession of the landed property of the Bolivian 
Government and recovering the dues and contributions previously 
existing. But without transgressing international law, it can not 
take away from foreigners who have had no part in the war, rights 
legitimately acquired in time of peace, nor can it confiscate their 
property, much less in the present case, when the occupation on 
the part of Chili of the Custom House of Arica deprives Mr. Wheel- 
wright of a part of what was adjudicated for the payment of the 
debt of the Bolivian Government, and which now amounts to more 
than one million of dollars {$1,000,000), and also, on the other hand, 
this same occupation has caused heavy prejudices and losses to Mr. 
John Wheelwright, as will afterwards be shown." (See App. II, 
Case of the United States, pp. 138-139.) 
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Mr. Jackson concluded this communication to the Chilean Gov- 
ernment in the following language: 

" The undersigned does not think it necessary, for the present, 
to support his representation with many additional arguments 
which might be brought forward to confirm the rights of Mr. 
John Wheelwright, and solely begs to accompany the power of 
attorney which accredits him, duly executed before the notary, 
Julio Cesar Escala, dated 25th October, 1878, and a legalized 
certificate of the notice published in La Paz (document No. 4), 
begging your Excellency to adopt such measures as may he condu- 
cive to place Mr. John Wheelwright in possession of what he has 
legitimately acquired, which is justice, &c." (See App. II, Case 
of the United States, p. 142.) 

It will be observed from these extracts that as early as 1882 the 
attorney for John Wheelwright in presenting the matter to the 
Chilean Government distinctly called attention to the two features 
of the Wheelwright concession, i. e., the debt which was recognized 
as due and the leasehold interest which was held as a mining con- 
cession ; called attention to the fact that the Governm.ent of Chile 
was interfering with both the custom-house receipts and the oper- 
ation of the mines ; and requested in his prayer for relief that 
the Government of Chile place Mr. Wheelwright in possession of 
"what he has legitimately acquired." It would thus appear that 
while the war was still in progress, and v/hile Chile was appropri- 
ating all of the funds from the Arica custom-hOuse, which, as the 
returns show, had up to this time amounted to more than a 
million dollars a year (see Case of the United States, p. 263), the 
Government of Chile was put on notice, in a formal document 
delivered to the proper authorities of the Government, and after- 
wards answered by them, concerning the rights possessed in the 
custom receipts and in the mines by the claimants under the 
Wheelwright contract of 1876. 

A little more than a year later, Novem.ber 21, 1883, Mr. John 
Stewart Jackson, as the representative of Mr. Wheelwright, 
addressed a second communication to the Chilean Government, in 
which the same matters were again discussed, the rights of the 
claimants under the contract being again pointed out, and the 
prayer again made that such rights should be respected. The 
pertinent portions of this document read as follows: 

" By the first article of the decree of the 24th of December, the 
Bolivian Government, accepting the representativeship of Mr. 
Wheelwright, celebrated with him a contract by which it 
acknowledged itself the debtor of Messrs. Alsop and Company, as 
cessionaries of Mr. Pedro Lopez Gama, for the sum of eight hun- 
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dred and thirty-five thousand Bolivian dollars ($835,000), 
together with the annual interest at 5 per cent from the date 
of the execution of the contract. 

"By the second article it compromised itself to pay the said 
capital and interest by drafts drawn for the full amount, in tri- 
monthly proportions, on the excess which, from the date of the 
termination of the Customs Contract with Peru, there might be 
in the receipt of duties from the Northern Custom House, corre- 
sponding to Bolivia, over and above the four hundred and five 
thousand dollars ($405,000) rendered by the Peruvian Gov- 
ernment, whether the customs treaty should be renewed with 
that Republic, or whether the National Custom House should be 
re-established. 

" By the third article there was adjudicated to the amortization 
of the same debt all the Mining Setts of Silver (Bstacas Minas de 
plata) belonging to the State in the Coast Department, the said 
amortization to be carried into effect with forty per cent, of the net 
profits of each, with the exception of the Mine (Estaca) called 
' Flor del Desierto,' which, with another which Mr. Wheelwright 
has the right to select, was adjudicated by the fourth article to 
the payment of the interest then due. 

" By the first article of the decree of the twenty-third of Decem- 
ber, which regulated the working of the adjudicated mines, the 
term of three years was conceded to Mr. Wheelwright for the 
investigation of the mines and for looking for the necessary 
capital to place work on them. 

"By the second article he was authorized to organize collective 
or anonymous societies for the exploitation of one or more mines, 
and to contract for same with the proprietors of adjacent mines. 

"By the sixth article it was determined that the duration of the 
contract should be twenty-five years." (App. II, Case of the 
United States, pp. 263-264.) 

"From what has been explained up to the present, it follows that 
the Bolivian Government, recognizing itself the debtor of Messrs. 
Alsop & Company, the cessionaries of Mr. Pedro Lopez Gama, 
obliged itself to pay Mr. Wheelwright, as the representative of Messrs. 
Alsop & Company, with the Custom House receipts alluded to in the 
second article of the decree of the 24ih December, and with forty per 
cent, of the net profits of the Mines of Public Instruction of the Coast 
Department, m,entioned in the third article, which, with that object, 
were adjudicated to him by the contract. It follows, moreover, that, 
although the Bolivian Government proceeded to the celebration of this 
contract with ample powers, namely, those given it by the laws of 
the 19th October, 1871, and of the 26th November, iSys, the National 
Congress approved the transaction afterwards by means of an express 
and definite law." (App. II, Case of the United States, p. 265.) 
***** 

" The fact is, nevertheless, that under pretext of the Chilean 
occupation, the rights of Mr. Wheelwright are ignored, and 
impediments and difficulties are thrown in his way, which not 
only occasion him a thousand annoyances and expenses, but 
which have prevented, and do prevent, him from realizing the 
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object of his contract." (App. II, Case of the United States, 
p. 269.) 

***** 

"Mr. Wheelwright, therefore, considering that the Contract 
which he celebrated with the Bolivian Government respecting 
the Mines of Public Instruction is perfectly valid; that the said 
Contract has remained subsistent, notwithstanding the rupture 
of the treaty of limits of the year 1874; that not only is it equita- 
ble, but even just, that Chile should respect that Contract; and 
that, possessing the security of the rights which by it he acquired 
for Messrs. Alsop and Company, it would be easier for him to or- 
ganize private undertakings for the working and exploitation of 
the Mines, with advantage to those whom he represents and to the 
country itself , has deemedit opportune and convenient to direct him- 
self at this time to your Excellency' s Government, now that his pre- 
vious efforts, which were accompanied by the respective antece- 
dents, have not given him any result whatever, in order that in the 
, treaty of peace which may he adjusted with the Bolivian Govern- 
ment, or in any other effective manner, the Contract which he cele- 
brated with the Government of Bolivia, and which was put into the 
form of a public deed on the 26th December, 18^6, may be recog- 
nized as valid and subsistent, and that he may be guaranteed the 
free and complete exercise of all the rights which it confers upon him, 
exactly as if no change whatever of dominion had taken place in the 
territory in which the mines are situated — which is justice, &c." 
(App. II, Case of the United States, p. 270.) 

It would appear from these extracts that while in this commu- 
nication Mr. Jackson, as representative of Mr. Wheelwright, had 
his mind chiefly fixed upon the mining rights conveyed to Wheel- 
wright by the concession of 1876, and that he was particularly 
seeking an amelioration of the conditions existing with reference 
to those rights, nevertheless he distinctly pointed out the rights 
which the claimants had upon the Arica customs, and in addition 
to his special prayers with reference to the mines he requested 
■ also that the entire contract be recognized and respected. 

Some time prior to the negotiation of the pact of truce of 1884, 
and apparently after the presentation of the petition last above 
quoted, Mr. Jackson addressed a third memorial to the Govern- 
ment of Chile, in which the rights possessed under the Wheel- 
wright contract were set forth as follows : 

"By article first of decree of 24th of December, the Govern- 
ment of Bolivia accepting Mr. Wheelwright as acting for those 
whom he represented, concluded a contract with him in which 
it recognized itself debtor to Messrs. Alsop & Company as trans- 
ferees of Mr. Pedro Lopez Gama, in the sum of eight hundred 
and thirty-five thousand bolivianos with interest at five per cent 
per year from the date of the writing of the contract. By 
Article second it bound itself to pay said capital and interest, by 
drafts drawn for the total amount in quarterly proportions 
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against the excess which, from the date of the expiration of the 
Customs Contract it had celebrated with Peru, there might be in 
the receipt of or duties belonging to Bolivia at the Custom House 
of the North, over and above the four hundred and five thousand 
dollars allowed by the Government of Peru, and this either in 
case of the renewal of the Customs treaty with that Republic or 
the re-establishment of the National Custom House. — By Article 
three it adjudicated for the amortization of the same debt all the 
Estaca silver mines of the State in the Department of the Coast 
(Littoral), said amortization to be made with forty per cent of 
the net profits of each one excepting the Estaca called ' Flor del 
Desierto,' which with one other that Mr. Wheelwright had the 
right to select, were adjudicated by Article four for the payment 
of past due interests. — By Article first of decree of .23d of Decem- 
ber, in which regulations were made for the exploitation of the 
adjudicated Estaca mines, there was granted to Mr. Wheel- 
wright the term of three years for the exploration of the mines 
and in which to procure the necessary capital to put them in 
working order. By Article second he was authorized to organize 
companies, associated or stock, for the working of one or more 
estacas, and to make contracts for working with the owners of 
adjoining mines. — By Article sixth it was provided that the 
duration of the pact should be for twenty five years. — ^This was 
in its principal points all that Mr. Wheelwright could obtain 
from the Government of Bolivia, after having worked for a con- 
siderable period in favor of the recognition of the rights which 
Mr. Lopez Gama had assigned to his principals in payment of 
the million 8c odd hard dollars delivered by these to the former 
in order that he might make to the Government of Bolivia the 
advances to which he has hereinbefore referred. — And conse- 
quently, from this contract likewise spring the rights of Mr. 
Wheelwright with respect to the silver mines on the coast of 
Bolivia known by the name of Public Instruction Estacas." 
(See App. II, Case of the United States, pp. 201-202.) 

H; * * * * 

' ' From what has so jar been shown it appears that the Government 
of Bolivia, recognizing itself indebted to Messrs. Alsop & Com- 
pany, Transferees of Don Pedro Lopez Gama, hound itself to pay 
to Mr. Wheelwright as representative of Messrs. Alsop & Com- 
pany, with the receipts from Customs mentioned in article second 
of the decree of 24th of December, and with forty per cent of 
the net profits of the Public Instruction Estacas of the Coast men- 
tioned in Article third, which for that purpose were adjudicated to 
him by the contract." (App. II, Case of the United States, 
p. 203.) 

"Mr. Wheelwright believing therefore that the contract made 
by him with the Government of Bolivia concerning the Public 
Instruction Estacas is perfectly valid; that said contract has 
continued in force notwithstanding the rescission of the treaty 
of boundaries of 1 874 ; and that not only in equity but also 
in justice Chile should respect that contract; and that if he 
could assure the rights acquired under that contract by Messrs. 
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Alsop & Co., it would be more easy for him to organize private 
associations for the working and exploitation of the Estacas, 
with benefit to his principals and to the country itself, he deems 
it opportune and convenient to address himself now to the Govern- 
ment of Your Exccy, inasmuch as his former communications 
which were accompanied by the respective antecedents, have pro- 
duced no results whatever, to the end that in the treaty of peace that 
may be made with the Governm,ent of Bolivia, or in any arrange- 
ments whatever that may be concluded with the same, or in any other 
efficacious manner, the contract embraced in the public instrument 
of 26th December, iSjb, made by him with the Government of 
Bolivia, may be recognized as valid and in force, and that he be 
guaranteed the full and free exchange of all the rights conferred upon 
him therein, exactly as though there had been no change whatever 
in the dominion over the territory in which the Estacas are located." , 
(App. II, Case of the United States, p. 207.) 

Here again the rights of Wheelwright and the obligations of 
Chile under this contract were distinctly set forth, both classes of 
rights being referred to. 

Finally it should be observed that in a communication written 
after the negotiation of the pact of truce of 1884 John Stewart 
Jackson, as representative of John Wheelwright, again called 
attention to the rights of the concessionaries under the contract 
in the following language: 

' ' That Mr. Wheelwright, in his natural interest to secure, on the 
part of the Supreme Government of Chili, the recognition of his 
contract, has presented on several occasions petitions tending 
to secure that object, but up to the present time no decision has 
been taken to put an end to the uncertainty in which he finds 
himself in respect of the rights conceded to him by his contract 
since the occupation of the Bolivian Coast Provinces by the 
Chilean army. 

"Not long since, when an endeavor was being made to arrange 
the International question between Chili and Bolivia, I presented 
in his name a new petition, in order that in the treaty of peace, or 
truce, or cessation of hostilities which might be arranged, his 
contract should be provided for, and that in the treaty which 
should be celebrated a clause should be inserted by which the 
Supreme Government of Chili, as was just, should compromise 
itself to recognize and respect the contract referred to on the 
same conditions as Bolivia had granted it. 

"After some time the indefinite truce was settled, of which the 
treaty published subsequently gives an authorized account, and 
in which, notwithstanding my efforts, no mention whatever is 
made of Mr. Wheelwright's contract, nor has any reason been 
assigned to me since then of that omission. 

"As Mr. Wheelwright is desirous of having the question defined as 
soon as possible, I again recur to your Excellency, in his name, in 
view of the justice of the reasons stated in my last petition as well as 
of the treaty of peace with Peru, and also of the truce signed with 
Bolivia, to claim the rights conferred in the subjoined contract, and 
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especially in the second clause of the Supreme Decree of December 
24.th, 1876, incorporated in the said contract, so that in justice to the 
case you will grant the recognition asked for, since that recognition 
did not take place in the treaty of truce with Bolivia, which is justice, 
&c." (App. II, Case of the United States, p. 151.) 

Here again the Government of Chile is requested to recognize 
all of the rights possessed by the concessionaries under the contract. 

Finally, it should be pointed out that at the time these petitions 
were received by the Government of Chile, they were clearly and 
definitely understood by that Government as referring to and 
asking relief regarding both the rights of the customs duties and 
the rights in and to the government estacas. In the report of the 
Government's attorney to the Chilean Minister of Finance under 
date of October 9, 1884, the nature and extent of Wheelwright's 
petitions are set forth as follows : 

"According to the petitioner, this contract is a settlement, in 
virtue of which the Government of Bolivia acknowledged its 
indebtedness to Messrs. Alsop & Company, of which firm Mr. John 
Wheelwright calls himself the liquidating partner, as cessionary 
of Mr. Pedro Lopez Gama, for the sum of eight hundred and 
thirty-five thousand Bolivian dollars ($835,000), at five per cent. 
yearly interest, and it compromised itself to pay this capital and 
interest in drafts drawn for the entire sum in trimonthly pro- 
portions, on the excess which there might be, after the date of 
the termination of the Custom's contract with Peru on the 
receipt of duties of the Northern Custom House corresponding 
to Bolivia, over and above the four hundred and five thousand 
dollars ($405,000) rendered by Peru, either by the renewal of 
the Custom's contract celebrated with that Republic or by the 
establishment of a National Custom House. 

" It was also agreed to apply to the amortization of the same 
debt all the silver mines of the State situated in the Coast 
Department, said amortization being effected by forty per cent, 
of the net profits arising from each mine. 

" For investigating the mines and securing the capital neces- 
sary for the work a term of three years was granted to Mr. 
Wheelwright. 

"The duration of this contract was fixed at twenty-five years. 

"As your Excellency will observe by this contract, of which I 
have transcribed the essential part, the Government of Bolivia 
acknowledge its indebtedness for a sum of money, and obliges 
itself to pay it in the manner which is particularly specified. 

" In these circumstances Mr. Wheelwright's representation is 
directed to procure that the Government of Chile may recog- 
nize, in an effective manner, the said contract as valid and sub- 
sisting, and that it may guarantee the free and complete exercise 
of all the rights which it confers exactly as if no change whatever 
of dominion had taken place in the territory in which the mines 
are situated. 
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' ' Consequently what is in reality sought for is that the Government 
of Chile, accepting as obligatory the contract celebrated by the peti- 
tioner with the Government of Bolivia in December, iSyd, may 
recognize the deb t of the firm of Alsop & Company for the sum of eight 
hundred and thirty-five thousand Bolivian dollars {$835,000) and 
the interest, and, at the proper time, insure the payment of this sum 
on the same terms and in the same manner as the Government of 
Bolivia. 

"J have reproduced the principal antecedents brought forward by 
Mr. John Wheelwright in order to fix clear'y the signification and 
extent of his petition." (App. II, Case of the United States, 
pp. 277-278.) 

In the face of this definite and precise analysis by an official 
of the Government of Chile of the terms and extent of the peti- 
tions which by the end of 1884 had been submitted by John 
Wheelwright personally or through his attorney to the Govern- 
ment of Chile for the recognition, respect, and enforcement of 
his contract rights, it is impossible to account for the statements 
made in the case of Chile (that "on no occasion, either before or 
after the treaty of peace with Bolivia of 1904 * * * did 
Alsop & Co. put forward the slightest claim, either to the Govern- 
ment of Chile or to her tribunals, for payment of this debt ") upon 
any other theory than that the learned counsel who prepared 
the case had not before them the complete files of the corre- 
spondence and documents in this claim ; otherwise they would not 
have permitted themselves to make statements so completely at 
variance with the recorded facts. 

Double Liabiuty. 

Statements of Chilean Case. 

' ' The United States Government at once began, long 
before the Treaty of Peace of 1904 was arranged, to 
make Chile responsible for this particular obligation 
of Bolivia. It is specially worth noticing that the 
United States adopted this course without abandoning 
the right to claim from Bolivia payment of the same 
debt." (Chilean Case, p. 7.) 

After calling attention to certain notes of the American Minis- 
ters at Santiago in which these questions were discussed, the 
Chilean Case concludes upon this point as follows : 

"Under these circumstances a Chilean firm has found the 
diplomatic protection of the United States a protection pur- 
porting to be exerciseable both as against the Governments of 
Chile and Bolivia." (Chilean Case, p. 9.) 
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It is entirely accurate to say, as does the Chilean Case, that the Gov- 
ernment of the United States began " long before the treaty of peace 
of 1904 was arranged to make Chile responsible for this particular 
obligation of Bolivia. ' ' Indeed, it might have been accurately said, 
as was fully summarized in the Introductory Statement of the Case 
of the United States (pp. 1-43) , and as was fully set forth in the 
course of the discussion of Point III of the same Case (pp. 232-314), 
that when and so soon as Wheelwright, after exhausting all efforts, 
both before the Chilean courts and the Chilean Executive, reported 
the matter to his Government, this Government at once, through 
its duly accredited agents at Santiago, brought the matter of the 
non-observafice of Wheelwright's rights to the attention of the 
Chilean Government and requested that adequate compensation 
and reparation be made to him. From that time until the signing 
of the protocol of December i, 1909, the Government of the United 
States was constantly endeavoring to secure from the Government 
of Chile a due and proper recompense for the losses suffered by the 
concessionaries as the result of the unwarranted actions of the 
Chilean authorities. 

Regarding the other question raised by these extracts as to 
whether or not the United States is seeking to hold both Chile and 
Bolivia .liable for the obligations imposed by the Wheelwright 
contract of 1876, it must be said that this matter is immaterial to 
the decision of the present case, the only question in this case being 
as to the amount for which the Government of Chile is liable, some 
liability having been admitted by that Government. 

It may, however, be observed, in order that the position of the 
United States upon this point may be thoroughly understood, that 
as a matter of fact the Govemtnent of the United States has 
insisted that both Chile and Bolivia were liable for this obligation, 
and this view has been shared at least in part by the Government of 
Chile, as is shown by the fact that about and during the year 1904 
that Government repeatedly acknowledged a certain limited 
obligation under its interpretation of article 5 of the treaty of 1904, 
and insisted that if the Government of the United States were not 
satisfied with this interpretation the Government of Chile would 
deliver to the Government of Bolivia the amount called for by the 
treaty and then remit the claimants and the Government of the 
United States to the Government of Bolivia for the complete satis- 
faction of the obligations arising under this contract. (For a more 
complete discussion of this phase of the question, as well as for 
extracts of this correspondence, see infra, p. 133.) 
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The precise position of the United States upon this question 
is as follows : 

The contract of 1876 between Wheelwright and the Bolivian 
Government recognized in favor of Wheelwright a contract debt 
of 835,000 bolivianos with interest at 5 per cent per annum until 
paid. The contract also provided that this debt should be paid 
from a certain source, which was specified. The contract did not 
provide, and it can not be so interpreted, that if the debt were not 
satisfied from this source the debt should cease to exist. It is 
clear, therefore, that the debt must be regarded as existing until 
satisfied, and inasmuch as the debt was originally due from 
Bolivia, and inasmuch as neither the claimants nor the Govern- 
ment of the United States have ever recognized any transfer of 
this original contract obligation from Bolivia to any other power, 
such contract-debt obUgation must be regarded as still subsisting 
against Bolivia, since it would be impossible for Bolivia, who is 
but one of the principals to the contract, to transfer her obliga- 
tions to some third and stranger party without the consent of the 
second party to the contract. The Government of Bolivia must 
therefore remain liable upon the original contract until the debt 
with interest is paid. 

The liability of Chile is not a liability upon this contract, as 
such, and the United States' has never, and does not now, so con- 
tend. The liability of Chile arises from the following considera- 
tions and in the following ways : 

First. The Wheelwright contract with Bolivia gave to the con- 
cessionaries certain vested property rights and interests in the 
Arica customs receipts, a portion of which under this contract 
belonged absolutely to the concessionaries. These funds were 
arbitrarily and tortiously appropriated by the Government of 
Chile, which inciirred thereby a quasi-contractual obligation for 
the amount of money so appropriated by that Government. (See 
Case of the United States, Point III, Sub-Point A, pp. 232-270.) 

Second. The Wheelwright claimants and the Government of 
the United States have insisted and still insist (and in so doing 
the United States understands that it is carrying out the often 
expressed intention of the parties) that under the treaty obliga- 
tions existing between the Governments of Bolivia and Chile, the 
Government of Chile is under the duty of satisfying this debt in 
its entirety, but this contention is coupled with the statement 
that neither the Government of the United States nor the claim- 
ants intend by putting forth this contention to be understood as 
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waiving their rights against the Government of BoHvia nor to 
substitute Chile under the contract obUgation. Pursuant to 
this plan the Government of the United States has, moreover, 
repeatedly informed the Government of Bolivia that, should the 
Government of Chile fail fully to meet the obligation which the 
Government of Bolivia contends has been placed upon the Gov- 
ernment of Chile by the treaty of 1904, the Government of the 
United States would look to the Government of Bolivia to 
make good whatever sum was lacking. This is not, therefore, 
and was never intended to be, a subrogation, the attitude always 
being that the Government of the United States was willing to 
receive the payment of this debt from whatever source it might 
come, but that it was unwilling to relinquish the Government of 
Bolivia from liability until the payment of the debt had been 
fully accomplished. 

This appears to be precisely the position assumed by the Gov- 
ernment of Chile when that Government states " Chile has accepted 
voluntarily the r61e of a person deputed by Bolivia to pay the 
house of Alsop & Co." (Chilean Case, p. 40). This, of course, 
leaves the only contention or disagreement upon the one point of 
the extent of the obligation assumed. This statement has, of 
course, reference only to the contract obligation arising from and 
based upon the contract, and has nothing to do with the obligation 
arising under the principles of quasi contracts for the customs 
receipts appropriated by the Government of Chile (see Case of the 
United States, Point III, Sub-Point A, pp. 232-270), nor to the 
obligation arising out of the various diplomatic agreements and 
undertakings as set forth under Point III, Sub-Point C, of the 
Case of the United States (pp. 283-314). 

Third. The Government of the United States has always con- 
tended that the Government of Chile had become liable to pay 
this debt to the Government of the United States for and in 
behalf of the claimants by reason of repeated promises and diplo- 
matic undertakings made by the Government of Chile to the Govern- 
ment of the United States in this respect. The liability established 
by these undertakings is, however, entirely separate and distinct 
from the liability imposed by the Wheelwright contract, and it 
invokes the Wheelwright contract of 1876 merely to fix the 
amount of that liability. (See Case of the United States, Point 
III, Sub-Point C, pp. 283-314.) 

Fourth. Lastly, and upon this point the Case of the Government 
of Chile is not at all clear, nor does it appear to be discussed or 
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understood, the Government of the United States contends that 
Chile, and Chile alone, is liable for the tort side of this claim, since 
the Government of Chile, and not the Government of Bolivia, 
interfered with and failed to vindicate the mining rights given to 
the concessionaries by the Wheelwright contract of 1876. With 
this liability the Government of Bolivia has nothing whatever 
to do. (See Case of the United States, Point II, pp. 111-231.) 

It is thus apparent that the Government of the United States 
does not now and never has contended for a double liability under 
or pursuant to the contract of 1876, in that it would exact the pay- 
ment of the debt from both the Governments of Bolivia and 
Chile. But if it had so contended that point' would not now be 
material, since the only question before His Majesty is the extent 
to which the Government of Chile is liable under the facts and 
circumstances of this case. 

DECISION OF THE ChIIvEAN CLAIMS COMMISSION OF 19OI. 

Statembnts op Chilean Case. 

"Reference is made to the insistence of the Govern- 
ment of the United States in exacting from Chile the 
payment of a Bolivian debt, although a sentence of a 
high international Court has most formally decided 
that this claim was within the exclusive decision of 
the Chilean Government." (Chilean Case, p. 9.) 

"The Government of the latter country, claiming to 
ignore the Judgment of the Court which sat in its own 
capital, has attempted to exercise an intervention 
which, it is confidently submitted, is justified by con- 
siderations neither of law nor of equity. 

"Having regard to the terms of the aforesaid Judg- 
ment, it would appear superfluous to argue at length 
that the United States had no right to lend their diplo- 
matic protection to the surviving partners of Alsop & 
Co., on behalf of a claim which was neither in its 
origin that of a citizen of the United States nor is so at 
the present time. But the persistence with which the 
United States has claimed to exact from Chile the 
payment of this claim makes it necessary to insist 
upon this point." (Chilean Case, p. 10.) 

"Nor- can it be successfully contended that in the 
present case the firm of Alsop & Co. no longer exists, on 
the ground that, at the date of the Judgment, it was 
already in liquidation, and that consequently the 
claim which the State Department of Washington 
formulates in its name, is in reality in favor of those 
interested in that firm, who are United States citizens." 
(Chilean Case, p. 11.) 

"Still less can it be argued, as the representative of 
the United States attempted to argue in a memoran- 
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dum of the 29th December, 1902, addressed to the 
' Chilean Government, that the Judgment of the Arbitra- 
tion Court, while rejecting the claim, reserved to the 
Claimants the right to support their claims by diplo- 
matic means, and that consequently the United States 
may use this method in their favor against the Govern- 
ment of Chile. 

"It is sufficient to read the Judgment to appreciate 
the groundlessness of this contention. 

"Under the terms of the Judgment, the Court de- 
clared itself incompetent, and the Claimants acquired 
thereunder no new right, and lost none of those they 
then had, whether against the Chilean Government 
or against that of Bolivia. 

"They could not assert any claim to redress against 
Chile except through her Government or Courts of Law. 
Nor could they properly claim diplomatic protection 
from a foreign country, for such a claim would be 
contradictory to the sentence of the Arbitration 
Court which declared Alsop & Co. a Chilean firm." 
(Chilean Case, p. 12.) 

It is not clear from the quotations made above nor from any 
other contentions or allegations contained in the Case of the Gov- 
ernment of Chile whether that Government invokes the judg- 
ment of the United States and Chilean Claims Commission of 
1 901 as a bar to a recovery in the present arbitration, or whether 
that Government depends upon the alleged Chilean character of 
the firm of Alsop & Co. to defeat any award in this case, and 
in the absence of any express allegation upon this point it is 
believed that the Government of the United States would be justi- 
fied in requesting His Majesty to ignore all contentions, arguments, 
and allegations of this character and consider them for the purpose 
of this case as nonexistent. 

Inasmuch, however, as, in the opinion of the United States, the 
statements quoted above do not accurately set forth the decision 
of the United States and Chilean court of arbitration, nor its legal 
effect; and inasmuch as the contentions set forth in the Case of 
Chile regarding the significance to be attached to the fact that the 
American citizens for whom the United States intervened in this 
case associated themselves together for the purpose of commerce as 
a Chilean firm, are not in accord with the pjinciples of international 
law governing this matter, it is deemed desirable that there should 
be given (i) a brief discussion of the real nature, extent, and 
meaning of the decision of the arbitral court, and (2) a discussion 
of the significance to be given to the formation by American citi- 
zens, for business purposes in Chile, of a Chilean firm, and the 
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rights of the Government of the United States to intervene in 
behalf of such citizens belonging to such firm when and so soon 
as such citizens suffer injury through their firm at the hands of the 
Government of Chile. 

1. THE NATURE, EXTENT, AND MEANING OP THE ARBITRAI. 
DECISION OF 1 90 1. 

The memorial presented in this case to the first American- 
Chilean Commission shows that the matter was laid before the 
Commission by Henry Chauncey, acting for himself, Henry S. 
Prevost, and Henry W. Alsop, who are characterized as the 
"sole surviving members of the copartnership of Alsop & Co." 
(App. II, Case of the United States, p. 35), and this appears to 
have been the form in which the claim was presented to the 
revived Commission as indicated by the supplemental memorial 
fifed by Mr. Chauncey 'on September 13, 1900. (App. II, Case of 
the United States, p. 454.) 

The Government of Chile in its defense before the revived 
Commission, after calling attention to the fact that the arbitral 
convention provided for the determination of "all claims on the 
part of corporations, companies, or private individuals, citizens 
of the United States, upon the Government of Chile," contended 
that in order for the court to have jurisdiction in any given case 
presented against Chile it must be first shown that the claim pre- 
sented was a claim of a citizen of the United States whereas the 
claimant in this case was Alsop & Co., a partnership organized 
tmder the laws of Chile; that imder Chilean laws such a partner- 
ship formed a juridical entity or person; that a juridical entity 
or person takes the nationality of the country of its creation; 
that Alsop & Co. was therefore a firm of Chilean nationality; and 
that inasmuch as the claim presented to the Commission was a 
claim on behalf of Alsop & Co., therefore and finally the Com- 
mission was without jurisdiction. However, the agent of the 
Government of Chile, in presenting this defense before the Com- 
mission, made (as was pointed out in the Case of the United 
States, pp. 28 and 298) the following declaration regarding the 
purpose of Chile with reference to the payment of the claim: 

" As is stated in the claimant's brief, it is among the liabilities 
that the Government of Chile engaged to pay for the account 
of Bolivia. This explains exactly the situation of the- claim. 
The Chilean Government has always regarded it, and does still 
regard it, as a liability on the part of Bolivia toward the claim- 
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ant; and in order to induce the Bolivian Government to sign 
the definite treaty of peace which has been in negotiation for 
many years, the Chilean Government offers to meet this and 
other claims as part of the payment or consideration which it 
offers to Bolivia for the signature of the treaty. This has 
always been the position of the Chilean Government, and is its 
position to-day, and if Bolivia signs the treaty, the claim of 
Alsop & Company, as well as the other claims mentioned, will 
be promptly paid under the treaty engagement as a relief to 
Bolivia from the liabilities which that government has incurred 
and for the account of Bolivia." 

The umpire and the Chilean Commissioner, upon the presenta- 
tion of these arguments and of this formal declaration of a pur- 
pose to settle this claim, united in a decision dismissing the case 
for want of jurisdiction, the American Commissioner dissenting in 
an opinion well reasoned and convincing. 

This decision having been invoked by the Government of Chile, 
apparently with the thought that it constitutes a bar to further 
representations by the Government of the United States, it is 
perhaps worth while to examine with some care the exact meaning 
and scope of the decision, though the Government of the United 
States must contend that a commission which does not pass upon 
the merits of a controversy, but which merely dismisses a claim 
for want of jurisdiction, can not, by such a decision upon a mere 
dilatory pleading, impair or in any wise curtail, in equity or in 
law, the right of the Government of the United States to proceed 
further in the case. 

After some preliminary statements, the, majority of the Com- 
mission defined the point in the case as follows: "The sole question 
to be determined at present is whether or not the Commission can 
take jurisdiction of this claim." (See App. II, Case of the United 
States, p. 558.) Then, after first examining the nature of a 
partnership under Chilean law, these Commissioners pronounced 
it to be their judgment that — 

"From the facts and principles hereinbefore stated, it results, 
then: 

"That the claimant, Henry Chauncey is the agent of Henry 
S. Prevost, who is the substituted liquidator of the firm of Alsop 
& Company in liquidation; 

"That Alsop & Company is a society 'en comandita simple,' 
duly created, incorporated, and registered under the Chilean law 
with all the formalities of that law, and domiciled in Chile; 

"That a society 'en comandita simple' (precisely like a society 
anonima) forms a juridical person distinct from the members 
considered individually; 
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"That under the recognized principles of international law, 
a juridical or moral person borrows nationality of the State or 
legislature from which it has received its existence; 

"That under the recognized principles of civil law, as applied 
to commercial societies, such societies continue to exist during 
liquidation; 

"That Alsop & Company in liquidation is still Alsop & 
Company; 

"That Alsop & Company being a Chilean society is a citizen 
of Chile; 

"Aitd, therefore, that under Article i of the Convention of iSgs, 
this Commission has no jurisdiction over this claim." (App. II, 
Case of the United States, p. 568.) 

It will thus be observed that the actual judgment of the arbitral 
tribunal in this case consisted only in a dismissal of the case upon 
demurrer because of a lack of jurisdiction in the tribunal to take 
cognizance of the case under the organic charter establishing the 
commission; and a careful reading of the opinion demonstrates 
conclusively that the Commissioners did not actually decide, nor 
did they intend to decide, anything beyond this. Therefore this 
decision merely means and could only mean that the then existing 
tribtmal could not, in its opinion, entertain and adjudge this 
claim upon its merits under the terms of the convention of 1892 
by which it was created. It is surely unnecessary to submit an 
extended argument to show that such a decision in no wise passes 
upon or affects the merits of the controversy thus dismissed with- 
out consideration ; that the decision must be interpreted and con- 
fined strictly within the limits by itself laid down; and that, since 
it merely determined that under the creating act then existing the 
tribunal was without jurisdiction to hear and determine the case 
upon its merits, it could in no degree, even the slightest, be regarded 
as a bar to the negotiation of a further organic act which should 
either generally or specifically (as has been done in this case) pro- 
vide for the consideration of the merits of the claim upon broad 
and equitable grounds. How accurate this statement is and how 
completely it applies to this case is shown by the fact that the 
tribunal did not leave this principle to be inferred or deduced 
from its decision in this case, but on the contrary it took particu- 
lar care to point out that such was intended to be the effect of 
its decision. The court said : 

' ' The demurrer is sustained wholly upon the ground that Alsop & 
Company, in liquidation, being a citizen of Chile, this Commission 
under Article I of the Convention of i8<)2, has no jurisdiction to 
entertain the claim. The case is dismissed, therefore, without 
prejudice, however, to any rights which the claimant, or claim- 
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ants, or Alsop & Company, or its liquidator may have, either by 
diplomatic intervention or before the Government of Chile, or the 
courts of Chile. Nor are the merits of the claim in any way 
prejudiced by this decision." (App. II, Case of the United 
States, p. 569.) 

Langtiage could not be found which would better convey the 
fundamental principle above stated ; and to contend, in the face of 
such language (which in very terms interprets its own scope and 
effect and confines its force to a mere preliminary question of 
jurisdiction, expressly reserving the merits of the case for further 
and future consideration), that such judgment bars any further 
consideration of the claim by the two high contracting parties is to 
contend for that which has no merit of logic and no foundation in 
law or fact. Moreover, the Government of the United States and 
the Government of Chile, acting upon the principle so expressly and 
distinctly stated by the tribunal in its decision, have undertaken 
further negotiation with a view to such a final subsequent settle- 
ment as was contemplated by the tribunal, and such settlement 
is now sought by the submission of the case on the merits to His 
Britannic Majesty in accordance with the protocol. 

But the Government of Chile, apparently realizing that this con- 
tention upon and concerning the meaning and scope of the actual 
decision of the case could scarcely be depended upon, has — but, it 
is submitted, with no better success — invoked certain dicta pro- 
nounced by the tribunal in order to establish that although the 
claim was thus dismissed for want of jurisdiction, so saving the 
merits for further consideration, the tribunal remitted the claimants 
to the " diplomatic intervention" of Chile. Passing over the incon- 
gruities with which such a contention is literally filled — for exam- 
ple, the remitting of American citizens to the diplomatic protection 
of Chile; the rertiitting of alien claimants to the protection of the 
very country against which their claim was made — it is worth while 
to consider whether these dicta in the decision of the Commission 
will bear any such interpretation as that which Chile seeks to place 
upon them. 

It should, in the first place, be observed in connection with this 
point that the agent for the United States before this Commission 
had contended that the American citizens forming the firm- of 
Alsop & Co. were entitled, as individuals, to compensation for 
injuries done to the partnership propert,y, and that as individuals 
they were American citizens and therefore within the piu-view of 
Article I of the convention creating the tribunal. In connection 
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with this contention of the agent of the United States the Commis- 
sion took up and considered in considerable detail the famous 
Cerruti case, cited and reUed upon by the agent of the United 
States in his argument upon this matter. It will be recalled that 
in that case the Italian Government intervened and compelled the 
Government of Colombia to arbitrate the question as to the dam- 
ages suffered by an ItaHan subject who was a member of a Colom- 
bian partnership, such partnership being under the laws of Colom- 
bia a juridical entity, as was the partnership of Alsop & Co. under 
the laws of Chile. In the Cerruti case the President of the United 
States, acting as arbitrator, gave an award in favor of the Italian 
subject. The American-Chilean Claims Commission, commenting 
upon the scope of its judgment in this case (that is, that under 
Article I of the convention of 1892 the Commission had no juris- 
diction over this claim) and having in mind the Cerruti case and 
the contentions based thereon by the agent of the United States, 
took occasion to remark in precise and clear language, and in the 
very next sentence following the announcement of the actual 
judgment dismissing this case for want of jurisdiction, that — 

"By this conclusion it is not denied that certain cases may arise 
(like the Cerruti case) in which redress may justly be granted by 
m.eans of diplomatic intervention to an individual member of a 
society for injury to the partnership property. * * * The case 
is dismissed, therefore, without prejudice, however, to any rights 
which the claimant, or claimants, or Alsop & Company, or its 
liquidator m,ay have, either by diplomatic intervention or before 
the Government of Chile, or the courts of Chile." (App. II, Case 
of the United States, p. 569.) 

It is indeed difficult to explain any more clearly than is explained 
in the language itself the meaning which should be given to these 
words regarding the doctrine which the tribunal had in mind and 
the fneaning of the reference to diplomatic intervention. In the 
first place, the tribimal's reference to the Cerruti case is wholly 
and absolutely without point, unless the learned Commissioners 
had in mind the Government of the United States as the interven- 
ing State. The relative position of the Government of the United 
States and the members of the firm of Alsop & Co. was precisely the 
position of the Government of Italy to Cerruti, and the Commission 
could have had in mind no other situation when they framed this 
sentence than that circumstances might arise when the Govern- 
ment of the United States would be justified in intervening in 
behalf of the American citizens who composed the firm of Alsop & 
Co., as Italy had intervened in behalf of its subject who was a 
member of the Colombian firm of Cerruti & Co., and it is incon- 
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ceivable that any other meaning can be reasonably placed upon 
these words. 

Further, it will be noted that the Commission referred to the 
claimant, or claimants, or Alsop & Co., or its liquidator. It is indeed 
idle to contend or to suppose that by these four designations the 
Commission had in mind the same identical individual or firm. 

By the term "claimant" the Commission referred to Henry 
Chauncey, as is evident by the language used in an earlier part of 
the opinion, where they inquired — 

" In view of the above article, what is the status of the claim- 
ant, Henry Chauncey?" (App. II, Case of the United States, 
P- 559-) 

and by numerous other references to the "claimant's memorial," 
"brief of the claimant," etc. 

Moreover, while the persons included in the term "claimants" 
have not been so definitely set forth in the opinion, it must be that 
it referred to Henry Chauncey, Henry W. Alsop, and Henry S. 
Prevost, described in the memorial and in the decision as the 
"sole surviving partners" of the copartnership of Alsop & Co. 

The decision and judgment of the Commission render it per- 
fectly apparent that by the term "Alsop & Co." the Commission 
had in mind the Chilean society, which it stated was a citizen of 
Chile; and that by the term "liquidator" it had in mind, as it 
expressly stated, Henry S. Prevost, or oi^e who "succeeds him in 
his capacity." 

It can not, it is repeated, be reasonably contended that in thus 
making foiur dififerent designations the court had in mind the same 
individual entity, but that, on the contrary, it had in mind and 
intended to and did express an opinion regarding four different con- 
tingencies which it considered might thereafter arise, namely, inter- 
vention for and in behalf of, first, Henry Chatmcey ; second, Henry 
Chauncey, Hemy W. Alsop, and Henry S. Prevost; third, Alsop 
& Co., as an entity; and, fourth, intervention on behalf of the 
liquidator, whoever that might be. 

Moreover, it will be observed that it was considered that these 
four different personalities had before them three distinct classes 
of rights — first, rights by diplomatic intervention; second, rights 
before the Government of Chile; and, third, rights before the cotuts 
of Chile. These must therefore be regarded as affording three 
avenues through which remedies may be sought, which avenues are 
distinct and unconnected. 
61406 — 10 — s 
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Finally, it will be noted, therefore, that under the analogy of the 
Cerruti case there was recognized by the Commission, first, the 
right generally of diplomatic intervention upon the part of the 
United States in cases such as the Cerruti case; and, second and 
specifically, that the diplomatic intervention referred to in connec- 
tion with the Cerruti case might be exercised in favor, certainly, 
of the "claimant," or "claimants," and perhaps in favor of Alsop 
& Co., or its liquidator. 

Inasmuch as both the claimant and the claimants were clearly 
American citizens, whatever might be the status of the artificial 
entity of Alsop S: Co., or its liquidator, and inasmuch as interven- 
tion is contemplated in behalf of such claimant or claimants — 
American citizens — and having in mind the reference of the tri- 
bunal to the Cerruti case in which the claimant bore the same 
relationship to Italy, the intervening State, that the claimants in 
this case bear to the United States, it is not possible to see upon 
what grounds it could reasonably, logically, and successfully be 
contended that the tribunal did not in its dicta (which are invoked 
by the Government of Chile) clearly recognize and set forth the 
principle which underlies and justifies the intervention of the Gov- 
ernment of the United States in behalf of the claimants in the pres- 
ent case, and thereby recognize the right of the United States to 
intervene in this case. 

It requires, therefore, no further argument to show that not only 
is the Government of the United States by this decision not barred 
from its diplomatic intervention in this case, as the Government 
of Chile would seem to contend, but that on the contrary the 
decision expressly recognizes the right of the United States to 
intervene in behalf of these American citizens if in that Gov- 
ernment's opinion the circumstances of the case warrant such 
intervention. 

2. THE SIGNIFICANCE TO BE GIVEN TO THE FORMATION BY AMERI- 
CAN CITIZENS FOR BUSINESS PURPOSES OP A CHILEAN FIRM 
AND THE RIGHTS OP THE UNITED STATES TO INTERVENE IN 
BEHALF OF SUCH CITIZENS BELONGING TO SUCH FIRM WHEN 
AND SO SOON AS SUCH CITIZENS SUFFER INJURY THROUGH THEIR 
FIRM AT THE HANDS OP THE GOVERNMENT OF CHILE. 

It will be most convenient to discuss this proposition under two 
headings : First, that the question of the right of the Government 
of the United States to intervene in this case is not before the 
amiable compositeur for determination, since it is not and can 
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not be an issue under the protocol of submission; and, second, 
that if it were before His Majesty, still under the well-established 
principles of international law, as they will be hereinafter set 
forth, the right of the United States to intervene for and in behalf 
of its citizens under such circumstances as exist in this case is 
thoroughly recognized and established. 

First. The question of the right of the Government of the United 
States to intervene in this case is not before the amiable compositeur 
for determination, since it is not and can not be an issue under the 
protocol of submission. 

The protocol of submission contains the following stipulations ; 

"Whereas the Government of the United States of America 
and the Government of the Republic of Chile have not been 
able to agree as to the amount equitably due the claimants in the 
Alsqp claim; 

"Therefore the two Governments have resolved to submit the 
whole controversy to His Britannic Majesty Edward VII who as 
an ' amiable compositeur ' shall determine what amount, if any, is, 
under all the facts and circumstances of the case, and taking into 
consideration all documents, evidence, correspondence, allega- 
tions, and arguments which may be presented by either Gov- 
ernment, equitably due said claimants." (Case of the United 
States, p. I.) 

It will be observed that tmder this protocol the one question 
which is submitted to His Majesty for determination is the ques- 
tion of the amotmt due to the claimants in this case, and this 
amount is to be determined upon equitable principles, taking into 
consideration all the facts and circumstances of the case. In 
other words, the question is submitted for a determination wholly 
upon its merits, and jurisdiction is given and assumed by the amiable 
compositeur tor this single purpose. Moreover, since His Majesty is 
under the protocol charged with the task, which he has graciously 
accepted and undertaken, of passing upon the amotmt which is 
equitably due the claimants, any determination by him which did 
not involve the determination of such amotmt would appear to 
be ultra vires. Moreover, and again, the protocol expressly pro- 
vides that the question shall be as to the amount equitably 
due the claimants, taking into consideration all the facts and cir- 
cumstances of the case. In other words, the decision in this case 
is to be a decision on the merits, such a decision, in fact, as was 
contemplated by the judgment of the American-Chilean Claims 
Commission, and such a judgment as that body expressly reserved 
to be given in this case at some future time when an appropriate 
tribunal should be constituted. 
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Again, a decision that the Government of the United States had 
no right to intervene in this case would not be a decision as to the 
amount equitably due the claimants, and if such a decision would 
have any effect whatever under the protocol, which may well be 
doubted, it could certainly have no other effect than that of a 
decision as to the jurisdiction of the amiable compositeur. But 
it could scarcely be seriously argued or contended that the two- 
Governments had done so foolish and vain a thing as to submit to 
His Majesty under a specific agreement providing for the deter- 
mination of the amount equitably due the claimants under all the 
facts and circumstances of the case the purely jurisdictional 
question as to whether or not, the case having been so submitted. 
His Majesty, the amiable compositeur, had any authority or juris- 
diction to consider the case. To state such a question or position 
is to demonstrate its entire tmtenability. 

Moreover, tmder the peculiar facts in this case, it could not be 
successfully contended that there was no liability whatsoever in 
this case, since the Government of Chile has, in her diplomatic 
correspondence, expressly admitted some liability, and therefore 
since a decision that the United States had no right to inter- 
vene in this case would in effect be under this protocol a decision 
that the claimants were entitled to no compensation whatsoever, 
it would be impossible to render such a decision and at the 
same time comply with the terms of submission. It will be 
recalled, as was pointed out by the Government of the United 
States in its Case (pp. 270-314), that the Government of Chile 
has over and over again recognized, not only in its diplomatic 
correspondence and negotiations with Bolivia, but with the 
Government of the United States also, that the claimants are 
entitled to some compensation, and it has over and over again 
promised to make such compensation. Moreover, the treaty of 
1904 between Chile and Bolivia, which is regarded by the Gov- 
ernment of Chile as establishing its obligations in the premises, 
specifically provides for the liquidation of this debt. The 
Government of Chile stands in its case upon that treaty, and 
invoking its limitations must be boimd by its obligations. It 
must therefore be regarded as admitted by the Government of 
Chile that some liability exists and that some compensation is 
due the claimants; and that therefore the one question which in 
any view can be regarded as before His Majesty is the question of 
the amount of compensation, with the question of liability for 
some amount standing admitted. 
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This conclusion regarding Chile's liability for some amount is 
placed beyond controversy by the admission made in the Case of 
that Government (p. 2) in which it is stated that — 

"Chile also denies that she has succeeded to any obligations 
of Bolivia to Alsop & Co., except so far as she may have agreed 
by a certain treaty of 2oih October, 1904, made with Bolivia, to 
meet the obligations of Bolivia, and to the extent only imposed upon 
her by that treaty."'^ 

Moreover, the correspondence passing between the Governments 
of the United States and Chile shows that this question of the 
right of the United States to intervene in this case was from the 
very first eliminated from among the questions which the Govern- 
ment of the United States would consent to arbitrate. 
• In his report to the Department under date of September 27, 
1909, the American Minister at Santiago made the following 
statement : 

"On fifteenth (September) Department's draft of protocol was 
' submitted ; on twenty-second Minister for Foreign Relations sub- 
mitted draft making the right of the United States to support the 
claim, diplomatically a question to be arbitrated. I told him that 
this would be certainly unacceptable. Chilean Government now 
yields this point and accepts with a few immaterial changes num- 
bered articles Department's draft." 

The Department replied to this, under date of October i , with an 
instruction setting forth the definitive attitude of the American 
Covernment upon this question — an attitude which was never 
relinquished by this Government and which it was understood 
was accepted by the Government of Chile and incorporated in the 
protocol of December i, 1909. The instructions sent by cable on 
October i, paraphrased, are as follows: 

"The Department can not consent to any modification which 
would directly or indirectly make an issue of the right of the Gov- 
ernment of the United States to intervene in this case. The ques- 
tion to be arbitrated is whether the Government of Chile is liable 
for injuries suffered by Americans, and that question m,ust be 
arbitrated broadly on its merits as a claim of American citizens, 
and can not be arbitrated on the narrow technical ground of the 
Chilean registration of the partnership. Any changes which seek 
to make recovery depend upon the question of the registration 
of the partnership is unacceptable as defeating an arbitration 
on the merits. The Government of Chile appears to have recog- 
nized the rightfulness and justice of this position by admitting 
your contention that the Government of the United States could 
not consent to arbitrate the rightfulness of its diplomatic espousal 
of this case." 



o Italics inserted. 
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This cable sets forth the position which the Government of the 
United States steadfastly maintained during the entire negotia- 
tion, and it was always insisted that the acceptance of this princi- 
ple by the Government of Chile was the sine qua non to a settle- 
ment of the case by arbitration. This position was definitely and 
specifically reiterated to the Chilean Government as late as Novem- 
ber 21, nine days before the signing of the present protocol of 
submission, in a note addressed by the Secretary of State to the 
Minister of Chile at Washington, in which the Secretary of State 
said: 

"My Dear Mr. Minister: Your oral representations of three 
o'clock have been fully explained to me. Realizing that so few 
days remain for the settlement of the Alsop case that every hour 
is valuable and also keenly appreciating the grave bearing of this 
controversy upon the relations of the two Governments, I have 
again laid the matter before the President and hasten to make 
the following remarks: 

"At the very opening of Mr. Dawson's negotiations he made 
clear and the Chilean Minister for Foreign Affairs understood and 
conceded that the Government of the United States could never 
permit to be questioned its right to intervene diplomatically in 
this case for and in behalf of the original American claimants, 
their heirs and representatives — a right in fact recognized by 
Chile through many years of futile negotiation. 

" The position of the United States upon this point being 
exceedingly familiar to the Chilean Government, it would seem 
quite incomprehensible if the Chilean Government had for a 
moment supposed that the simultaneous exchange of notes was 
anything other than an absolute condition to the acceptability 
of the protocol and a most necessary part of the settlement of 
the case by arbitration. 

" In a desire to restore relations of respect and confidence 
between the two Governments, the Government of the United 
States has been at all times and to-day continues to be willing to 
adopt the formula most convenient to the Chilean Government, 
but the Chilean Government can hardly expect the United 
States to abandon at the last moment a position the recognition 
of which was at the basis of the negotiations now coming to 
an end. 

" In the desire of the President and this Government to con- 
form so far as possible to the wishes of Chile, I shall instruct the 
Charg6 d'Affaires at Santiago, through whom these negotiations 
are proceeding, to ofifer to elide from the notes the words "not to 
mention nor bring before the tribunal, " so that the phrase shall 
read, "The Government of Chile declares that it will not make 
an issue before the tribunal of the question of the right of the 
United States to intervene diplomatically in behalf of this 
claim." It would indeed be sufficiently acceptable to the 
United States even if this statement were instead included in 
the protocol itself, but it is unnecessary to explain to you that 
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in making this concession to the dispositions of the Chilean Gov- 
ernment I must insist that the clear meaning of the statement 
be not obscured or rendered ambiguous by any additional 
phraseology. 

"I must correct one misunderstanding made evident in your 
statements this afternoon. The mention of $1,000,000 as the 
irreducible minimum which this Government could think of ask- 
ing the claimants to consider had no relation to my estimate, 
well known to your Government, that $3,500,000 were approxi- 
mately the. actual damages of the American claimants, and it 
could not consequently represent the sum likely to be fixed by 
a tribunal of arbitration."* 

"A copy of this letter will be quoted in instructions telegraphed 
to-night to the Charge d'AEfaires. 

" It is utterly impossible for me to consider anything but a con- 
tinuance of the negotiation for the remaining days precisely 
upon the basis thus placed before your Government. 

" I am, my dear Mr. Minister, 

"Yours, very faithfully, 

"P. C. Knox." 

Finally, the Government of the United States suggests for con- 
sideration, as a precedent upon the point that under the wording 
of the protocol of submission the question of the right of inter- 
vention is not before the amiable compositeur, but only the ques^ 
tion of the amount to be paid by Chile, the terms of submission 
in the case of the Delagoa Bay Railway Company. In that case 
it was provided in the protocol signed on June 13, 1891, by the 

"' A word of explanation should be made regarding the sum of $1,000,000 named 
in this note. In the course of the negotiations between the Governments of the United 
States and Chile leading to the protocol of December i, 1909, a point was reached, 
owing to certain difficulties which had arisen, at which the Government of the United 
States regarded it necessary to indicate to the Government of Chile that in view of all 
the facts and circumstances attending the negotiations, it appeared to be incumbent 
upon the Government of Chile either at once to pay the claimants some substantial 
percentage of the amount actually due them (and in this connection the Government 
of the United States suggested $1,000,000 as "the irreducible minimum which this 
Government could think of asking the claimants to consider") or to sign a protocol 
submitting the matter to arbitration upon its merits as to the full amount due under 
the contract. The Government of Chile chose the latter coiu-se. In naming the sum 
of $1,000,000 the Government of the United States had, as the Secretary of State 
declares, no thought of fixing or indicating the value of the claim, which, as was well 
understood at that time, was very much greater than the sum named; but, on the 
contrary, desired merely to name a minimum which, in a spirit of friendly compromise 
and in order to avoid diplomatic difficulties of a serious nature, it was willing to 
recommend to the consideration of the claimants. This ofier obviously lapsed when 
the Government of Chile declined to accept it and chose rather to arbitrate the 
amount due on the merits. 
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Governments of the United States and Great Britain on the one 
side and the Government of Portugal on the other that — 

' ' The question which the three Governments have agreed to 
refer to the arbitration tribunal is, to fix, as it shall deem most 
just, the amount of compensation due by the Portuguese 
Government to the claimants of the two countries * * *." 

Accordingly, the commissioners in rendering their decision, after 
quoting the passage above set forth, proceeded at once to specify the 
amount of compensation which was due the nationals of the coun- 
tries concerned. No argument was made in the award regarding 
the initial question as to the right of Great Britain and the United 
States to intervene in behalf of their citizens under the peculiar 
circumstances of this case, which question seems to have been 
acknowledged by Portugal when she submitted, under the peculiar 
terms of the protocol, the question of the amount of the com- 
pensation only. This was the view held by Messrs. lyyon-Caen 
and Renault, who as counsel for the claimants insisted that the 
Portuguese Government had agreed to submit to the arbitrators 
the determination of the "amount of compensation due" for the 
withdrawal of the concession, and had thus admitted that com- 
pensation was due for its withdrawal. The Government of the 
United States submits that this is the situation in the present 
case. 

Second. The well-established and recognized rules of international 
law sanction the intervention of the Government of the United States 
in behalf of its citizens under the circumstances of this case. 

But even if the contention above set forth regarding the issues 
before His Majesty were not well founded in law or in fact, still 
the result would be the same, since under the rules of interna- 
tional law the Government of the United States may properly 
intervene in behalf of its citizens under the circumstances in this 
case. 

There are two classes of cases which may be cited in support of 
this proposition: (A) Those relating to partnerships in cases 
governed by the civil law where, as in Chile, such partnerships 
constitute for the purpose of their commercial dealings legal 
entities; and (B) Those relating to corporations of the ordinary 
kind and formed under the provisions of the civil law. 

(A) Partnerships. — There are a number of cases in the books 
decided by various arbitration commissions in which the principle 
has been expressly recognized, invoked, and acted upon, that mem- 
bers of a partnership, which under the local law constitutes a legal 
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entity, do not by becoming members of such firm deprive them- 
selves of their legal status as nationals of the country to which they 
belong, nor do they lose any right to protection which they may 
have as such nationals merely because the injury inflicted affects 
their interest in the partnership property. Among those cases to 
which attention might be called in support of this contention are 
the following : 

(i) The case of Eugene Rochereau v. The United States, before 
the French and American Claims Commission of 1884. (Case No. 
220, Boutwell's Report, p. 124.) 

The claimant in this case was a member of the firm of Eugene 
Rochereau & Co., composed of Eugene Rochereau, Albin 
Rochereau, and Wm. T. Hepp. The firm was a New Orleans 
firm and therefore must have constituted a legal entity under 
the provisions of ;.the civil law, which prevails in that juris- 
diction. The claimant in this case, who resided in France, 
sought to recover his proportion of certain assessments made 
.upon the firm by Generals Butler and Banks in 1862-63, after 
the Federal forces secured control of New Orleans, upon bonds 
which had been issued by the municipality of New Orleans 
for the purpose of securing funds to protect the city against 
the Federal forces, some of which bonds had been purchased 
by Eugene Rochereau & Co. If the contention of Chile in the 
present case is correct, the claim should have been dismissed 
by the commissioners, since, being an American firm and pos- 
sessing a legal entity, neither it nor any of its members could 
have secured an award against the United States. The commis- 
sion, however, held to the contrary, and while denying to those 
members of the firm living in the United States any compensation 
for loss of partnership property (but on the ground that they were 
giving aid and comfort to the enemy), they made an award in 
favor of the claimant, Eugene Rochereau (the Frenchman resid- 
ing in France), for his share in the partnership property which 
had been taken by Generals Butler and Banks. The treaty under 
which the Commission sat provided for the consideration and dis- 
posal by the Commission of "all claims on the part of corpora- 
tions, companies, or private individuals, citizens of the United 
States, upon the Government of France," and of "all claims on 
the part of corporations, companies, or private individuals, citi- 
zens of France, upon the Government of the United States " — the 
classes of claimants being described precisely as in the claims con- 
vention of August 7, 1892, between the United States and Chile. 
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It is not without significance to note that, notwithstanding this case 
was brought to the attention of the Chilean Claims Commission, 
the commissioners rendering the majority decision neither com- 
mented upon nor made any reference to it whatever. 

The Cerruti Case. — The facts and circumstances of the Cerruti 
case, as set forth in the majority opinion of the American-Chilean 
Claims Commission dismissing the Alsop claim for want of juris- 
diction, are as follows: 

"The principal case cited is the notorious Cerruti claim. In 
this case the whole property of the firm of Cerruti & Company, a 
society en comandita simple of Colombia, was confiscated or 
destroyed by the government of Colombia on the alleged ground 
that one of the members of the firm, Cerruti, an Italian citizen 
(who was owner of practically the whole partnership prop- 
erty) , had violated neutrality during a revolution in Colombia. 
In addition to the confiscation and destruction, great out- 
rages, including imprisonment were heaped upon Cerruti, and 
the situation finally grew so acute as to cause a cessation of 
diplomatic relations between Italy and Colombia. Finally, 
the Government of Colombia entered into a convention to settle 
once and for all this matter, which had been for years a matter 
of constant irritation to the two governments, and had kept their 
relations strained. As Calvo says (Int. I^aw, vol. 3, p. 426) : 
'This case presents this particular feature, that the contending 
parties came to an agreement to prepare a compromise or a pre- 
liminary convention in which they settled the points on which 
the mediator should pass.' Thus, when 'the matter of the 
arbitration of the claim of the Government of Italy (Cerruti 
was not the claimant) against the Government of the Republic 
of Colombia' was presented to the arbitrator, Grover Cleve- 
land, it had already been settled by the preliminaries that Co- 
lombia admitted that in the movable and immovable property 
and credits to be returned to Cerruti should be included those 
which constituted the property of the firm of Cerruti & Company. 
(See questions regarding the preliminary bases of the negotia- 
tions for settling the Cerruti question between the ItaUan Minis- 
ter of Foreign Affairs and General Posada, of Colombia ; Italian 
Green Book, March 13, 1900.) 

"At first objection was made by Colombia to the effect that E. 
Cerruti & Co., being a society en comandita colectiva [simple?] 
having a juridical entity, was, in fact, a Colombian citizen, and 
therefore that no indemnity could be demanded by Cerruti per- 
sonally for damages sustained by the property of Cerruti & Co. 
This position was practically abandoned, for Colombia had, in 
equity at least, forfeited the right to such a position by injuring 
Cerruti, for political and individual reasons, not only in all his 
private interests, but also in all his interests in the partner- 
ship property as well. 

"Furthermore, there was vested in the arbitrator, Grover 
Cleveland, 'full power and authority and jurisdiction to do and 
perform and cause to be performed all things without any limi- 



Counter Case of the United States. 73 

tation whatsoever,' and this fact is twice mentioned by the arbi- 
trator in his award. 

"The Cerruti case, therefore, was peculiar and unique, one of 
acute international complication, in which the preliminary 
questions had been discussed for years, and in which, also, the 
jurisdiction of the arbitrator was not restricted, as in this case, 
but was without any limitation whatsoever. (App. II, Case 
of the United States, pp. 567, 568.) 

It is perhaps unnecessary to do more, in commenting upon the 
present case, than to point out that it now meets all of the require- 
ments to make it, like the Cerruti case, "peculiar and unique." 
The Alsop case also became one of " acute international complica- 
tions, in which the preliminary questions were discussed for years," 
and it is now submitted to arbitration under a protocol in which 
the jurisdiction of the arbitrator is not restricted, the case having 
been submitted to him without any limitation whatsoever for 
determination upon the broad equities that may be found to exist. 

One word, perhaps, might be added regarding the meaning of the 
words of the Cerruti protocol to which the Commission called such 
particular attention, namely, that the arbitrator in that case should 
have " full power and authority and jurisdiction to do and perform, 
and cause to be performed, all things without any limitation what- 
soever.'^ It might be inferred from the manner in which these 
words are cited by the Commission that that body understood that 
they were words of jurisdiction as to the matter of the examina- 
tion of the case and the award thereon. The full text of the pro- 
vision from which this quotation is made reads as follows : 

"As soon as the arbitrator by his acceptance of the office shall 
have qualified himself to enter upon his functions, he shall 
become vested with full power, authority and jurisdiction to do 
and perform, and to cause to be done and performed all things 
without any limitation whatsoever, which in his judgment may 
be necessary or conducive to the attainment, in a fair and 
equitable manner, of the end and purposes which this agree- 
ment is intended to secure." (Moore's Int. Arb., vol. 5, p. 4700.) 

It is quite evident from the wording of this provision that it 
related not so much to the question of the legal jurisdiction of the 
arbitrator, as that question affected the nature of the questions 
which he was to determine, as it did to extending to him powers 
by which he might provide for the carrying out of his award. 
This view finds confirmation in the fact that while in the award 
which the arbitrator made he adjudged to Colombia the rights 
possessed by the claimant to certain property, yet on the other 
hand the arbitrator required Colombia to guarantee the claimant 
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against liability on the partnership debts and to reimburse him for 
disbursements and expenses upon that score. To this part of the 
award Colombia objected, maintaining that the powers of the 
arbitrator were limited to the award of specific indemnity on 
international claims and that he was equally precluded from 
dealing with any matter cognizable by the Colombian courts or 
from imposing any contingent liabilities upon the Government 
of Colombia. (Moore's Int. Arb., vol. 2, p. 2122.) 

Colombia, however, finally gave effect to the award in its entirety. 

The clause in the agreement extending jiurisdiction as to the 
matters of law and the principles involved immediately follows 
the one quoted and reads as follows: 

"And he shall thereupon proceed to examine and decide accord- 
ing to the documents and evidence that may be submitted to him 
by each of the two Governments or by the claimant as one of the 
two parties interested in the suit, and the principles of public 
Law, First, which, if any, among the said claims of Sig. E. Cerruti 
against the Government of Colombia be a proper claim or claims 
for international adjudication; and. Secondly, which, if any of 
the said claims of Sig. E. Cerruti against the Government of 
Colombia be a proper claim or claims for adjudication by the 
territorial Courts of Colombia. And respecting the claim or 
claims, if any, which in the judgment of the arbitrator shall have 
the character of, and belong to, the first class of claims above 
defined, the arbitrator shall proceed to determine and to declare 
the amount of indemnity, if any, which the claimant Sig. Cerruti 
be entitled to receive from the Government of Colombia through 
diplomatic action." (Moore's Int. Arb., vol. 5, p. 4700.) 

It will be observed from this that the protocol of the Cerruti case 
expressly stipulated that the questions before the arbitrator for 
decision were the questions of the liability under the rules and 
principles of international law; that there was absolutely nothing 
conceding upon the part of the Government of Colombia that the 
Government of Italy had any right to intervene in this case because 
of the nationality of the firm to which Cerruti belonged, and that 
on the contrary that question must have been before the arbitrator; 
and that having this question before him the arbitrator held that 
under the principles of international law the Italian members of 
a Colombian commercial firm having an existence as a legal entity 
had a right to the intervention of his home Government and was 
entitled to receive an award for damages to partnership property 
in proportion to the extent of his interest therein. 

{B) Corporations. — The Delagoa Bay Case. — This is one of the 
best known of the cases in which governments have intervened 
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for and in behalf of their own nationals who were merely stock- 
holders or bondholders in foreign corporations, the intervention 
being directed against the government under whose laws the 
corporation had been formed, such corporation being a juridical 
entity having the nationality of such government. 

In this case one MacMurdo, a citizen of the United States, secured 
from the Portuguese Government a concession to build in South 
Africa a railroad from Lourengo Marquez to the frontier of the 
Transvaal. The concession stipulated that MacMurdo should 
form a company under the laws of Portugal for the construction 
and operation of the raihoad, and this was accordingly done. 
MacMurdo thereupon assigned his concession to the company^ 
receiving as consideration therefor practically all of the stock of 
the Portuguese company and all of the debenture bonds, amounting 
to some £425,000. After a number of years of unsuccessful effort 
to float the bonds, MacMurdo interested some English capitalists in 
the undertaking and organized an English company known as the 
Delagoa Bay and East African Railway. MacMurdo assigned his- 
shares and bonds of the Portuguese company to the English com- 
pany, the latter company giving therefor all the stock of the 
English company and paying MacMurdo £115,500 in addition, the 
company thereupon issuing debentiu-e bonds to pay MacMurdo. 
and to raise money to build the road. The road was completed 
and accepted by the Portuguese Government, but difficulties arising; 
regarding an extension which that Government declared should be 
built, the road was confiscated by Portugal. The representatives 
of MacMurdo appealed to the American Government and the British 
interests appealed to the British Government for protection. Any 
intervention in the case therefore would, it is obvious, be for the 
protection of American and British stock and bond holders in a Por- 
tuguese corporation, such intervention being against Portugal. 

Upon the matter being called to the attention of the Portuguese 
Government, that Government expressed its views upon the ques- 
tion in certain communications addressed to the British Minister at 
Lisbon, said communications bearing date of Jtme 26 and July i, 
1889. 

In the note dated June 26, 1889, Senor Barros Gomes, the 
Portuguese Minister for Foreign Affairs, made the following state- 
ments upon this point: 

" I must not conclude without calling your Excellency's atten- 
tion to the fact that in yesterday's note, with reference to the 
extension of the term, allusion is made to the 'Delagoa Bay 
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Railway Company.' The Portuguese Government do not 
officially recognize as interested in the matter in question any 
other body than the Joint Stock Limited Liability Company, 
having its seat in Lisbon, called 'The Lourengo Marques and 
Transvaal Railway Company.' It is true that this Portuguese 
Company made a contract with another English Company, 
called "The Delagoa Bay and Bast African Railway (Limited),' 
for the construction of the line. As regards the fulfillment of the 
conditions of the Contract between the two Companies, they are 
mutually responsible to each other; but as regards the fulfillment 
of the clauses of the Contract for the Concession, the only Com- 
pany which is responsible to the Portuguese Government, and the 
only one which can be officially recognized by the Portuguese 
Government, and with which they have to treat, is the Portuguese 
Company." (British State Papers, vol. 8i, p. 685.) 

In the Portuguese Minister's note of July i, 1889, he commented 
upon the same point as follows : 

" In reply, I beg to call the attention of your Excellency and of 
your Government to the fact that, inasmuch as the Company is a 
Portuguese Company, that it has its seat in Lisbon, and that it is, 
for all intents and purposes, subject to the laws of Portugal, the 
Company will find sufficient protection in those laws, in which, 
as well as in the several clauses of the Contract, it possesses the 
necessary means in order to enforce its rights. 

" The Directors of the Company have so far acknowledged this 
that, although they have protested against the decision taken by 
the Government, they declared that they would send orders to 
their agents at Lourengo Marques not to offer any resistance to 
the taking possession of the railway by the Government, who 
were about to do so. It is true that, in spite of this, in the 
beginning an attempt at resistance was made, but it was easily 
overcome, and the authorities at Lourengo Marques are already 
in full and peaceable possession of the railway." (British State 
Papers, vol. 81, p. 687.) 

The reply of the British Government upon this point is contained 
in an instruction by the Marquis of Salisbury to Mr. Petre, the 
British Minister at Lisbon, under date of September 10, 1889, in 
which his lordship made use of the following language: 

"Senhor Barros Gomes in his notes of the 26th June and ist 
July, while admitting the right of Her Majesty's Government 
to advocate on just grounds the claims of British subjects, con- 
tended that in this case such advocacy was not needed, as the 
Portuguese Government had no concern with the English Com- 
pany, and he asserted that they could only recognize the Por- 
tuguese Company, which had the power of appealing for pro- 
tection to the laws of Portugal. 

"If this contention were admitted the interests of the British 
Company would be at present absolutely unprotected, for the 
Portuguese Company, after submitting, under protest, to a 
decision which it felt itseK incapable of resisting, has, for all 
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practical purposes, ceased to exist. But Her Majesty's Gov- 
ernment consider this view to be altogether untenable. Senhor 
Barros Gomes must, indeed, in advancing it have forgotten the 
circumstances which attended the establishment of the British 
Company." (British State Papers, vol. 81, p. 688.) 

To this contention of the British Government the Portuguese 
Government, in a note dated November 13, 1899, made the fol- 
lowing response : 

"I propose to reply in succession to these several points, 
which have been most accurately abridged from Lord Salisbury's 
note in question, as briefly, but also as precisely, as possible: 

"i. It is incorrect to suppose that the Po'rtuguese Lourengo 
Marques Railway Company has ceased to exist. The dissolu- 
tion of anonymous Companies, whether it be of their own accord 
or by force, is subject to precise conditions which are set forth 
in the Laws and in the Statutes of those Companies. As 
regards the case in point, let reference be made, amongst other 
provisions, to Article 29 of the statutes of the 30th December, 
1885, to Article 44 of the Law of the 22nd June, 1867, and to 
Article 122 of the new Commercial Code of the 22nd June, 1888. 
Now, not a single one of these conditions has, up to the present, 
been verified as regards the Portuguese Lourengo Marques 
Railway Company. It is evident, therefore, that the Com- 
pany, on the one hand, did not make use of the power con- 
ferred upon it by law of dissolving of its own accord, and, on th^ 
other hand, it can not be held to be legally extinct by the sole 
fact of the Decree of the 25th June having rescinded the Con- 
tract of the 14th December, 1883. 

" His Majesty's Government have always entertained this con- 
viction. I have more than once had occasion to assert in their 
name to your Excellency, both in writing and vivd voce, that 
the Company had the power to appeal to a -Court of Arbitra- 
tion from the provisions contained in the Decree of the 25 th 
June last; and it is a notorious fact that, by that Decree, His 
Majesty's Government ordered an inventory to be taken of the 
line in the presence, as is expressly laid down, of the repre- 
sentative or representatives of the Company. And, moreover. 
His Majesty's Government would never have made through me 
to your Excellency the declaration to which I allude, nor would 
the Decree of the 25th June have been worded as it was, were 
they not fully convinced that the Company is actually in exist- 
ence. 

" It is true that Lord Salisbury's despatch only declares the 
Company extinct for all practical purposes; but not even from 
this strict point of view is the noble Lord's assertion justifiable. 
As regards the Decree of the 25th June, up to the present the 
Company has done no more than protest against what it sup- 
posed to be the unjust provisions of the Decree. This is true. 
But that very protest is an evident sign that it did not look 
upon itself as extinct, and there is nothing to prevent it from 
still appealing, as I said, to the Court of Arbitration, the consti- 
tution of which, in accordance with Article 53 of the Contract, 
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insures the greatest impartiality to the parties to the suit. The 
Delagoa Bay Company, which owns at present almost the 
whole of the shares of the Portuguese Company, is in a position 
to contribute in the most decisive manner towards the carrying 
into effect of this perfectly legal appeal. The supposition, there- 
fore, that the interests of the Company are unprotected is abso- 
lutely groundless, on which supposition it thought, as may be 
presumed, that it was placed under the unavoidable necessity.of 
having recourse to diplomatic intervention. The defence of those 
interests was, and still is, placed in the hands of those who can 
better and are, moreover, obliged to protect them, that is to say, 
the Company itself. In the Contract, from which His Majesty's 
Government have never swerved, except for the purpose of gen- 
erously favouring the Company, as will hereinafter be amply 
proved, in the laws of Portugal and in the good- will of His 
Majesty's Government, of which they have invariably given it 
the most decisive proofs, the Company would have found, and 
will still find, more than sufficient means for the effectual defence 
of the interests which it represents. 

"It behooves me here to add that His Majesty's Government 
have taken so much care of the interests which are presumed to 
be unprotected that they ordered, in accordance with the Con- 
tract of 1883, that the amount received for all the materials and 
stores, and for the works and buildings, &c., which must be sold 
under the conditions and in the terms set forth in the Contract, 
shall be delivered to the Company, after deducting the expenses 
incurred, and nothing more. The proceeds of this liquidation 
will have to be applied in due form to the payment of those who, 
either in virtue of their contracts with the Company or by the 
fact of holding shares, have interests in the undertaking or 
have invested their capital in it. The claimants might have a 
shadow of a reason in the hypothesis that no bidders would 
appear at the public sale, inasmuch as in that hypothesis (vide § 
of Article 42 of the Contract) the works, materials, and stores 
would revert to the State, which would not be bound to com- 
pensate them. But such an hypothesis is inadmissible. The 
claimants themselves acknowledge it to be absurd, in view of 
their calculations as to the probable receipts of the railway. 
Should it, however, occur, it would then become opportune to 
inquire whether it would be equitable for the State to make 
full use, irrespective of any consideration whatsoever, of the 
rights which it reserved (and which can not be contested) in the 
aforesaid § of article 42." (British State Papers, vol. 81, 
694-696.) 

The general course of the American negotiations has been set 
forth by Mr. Moore as follows : 

" The first step of the Government of the United States toward 
intervention in respect of the Delagoa Bay Railway was taken 
in May 1889, on the 9th of which month Mr. Blaine, as Secretary 
of State, instructed Mr. Lewis, then minister of the United 
States at Lisbon, to send to the Department of State all the docu- 
ments relating to the grant by the Portuguese Government to 
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Edward MacMurdo, a citizen of the United States, of the con- 
cession for the construction and operation of the railway. 
On the 19th of the next month Mr. Blaine further instructed 
Mr. I^ewis that it was reported that the Portuguese Government 
intended to take possession of the railway on the 24th of June; 
and he expressed the hope that no decisive action might be taken 
till the Government of the United States could investigate the 
case and make known any objections it might desire to express. 
At the same time he reserved all the rights of the United States 
in the matter. In due time Mr. Blaine was informed that the 
concession had been canceled. He then directed Mr. Lewis to 
enter a formal protest, reserving all rights which the heirs of 
Mr. MacMurdo, who had then died, or other American citizens, 
might have in the concession; and he subsequently instructed 
Mr. Loring, who had succeeded Mr. Lewis as minister at Lisbon, 
to inform the Portuguese Government that the United States, 
after careful investigation, viewed the forfeiture of the conces- 
sion and the confiscation of the railway as unwarranted and 
unjust. 

" Coincidently with the making of these representations to the 
Portuguese Government, Mr. Blaine caused Mr. Lincoln, then 
minister of the United States in London, to inform the foreign 
office that the Government of the United States would actively 
cooperate with that of Her Majesty to secure the respective rights 
of the American and British investors and stockholders who had 
been injured by the action of the Portuguese Government' in 
relation to the railway. Lord Salisbury expressed gratification 
with this offer, and gave Mr. Lincoln a copy of his instructions 
to the British minister at Lisbon of September 10, 1889, con- 
taining the demand of Her Majesty's government upon Portugal. 
On the 8th of November Mr. Blaine dispatched to Mr. Loring the 
following instructions, setting forth the conclusions of the 
United States on the subject in controversy: 

" ' Dbpartmbnt of Statb, 
" ' Washington, November 8, i88g. 

" ' Sir : Referring to previous correspondence on the subject of 
the seizure by the Portuguese Government of the Delagoa Bay 
Railway, I have now to acquaint you with the views which this 
government, after careful consideration of the facts, has reached 
on that subject. 

" 'On December 14, 1883, Edward MacMurdo, a citizen of the 
United States, received from the Portuguese Government a con- 
cession for the construction of a railway from the port of Lou- 
rengo Marques to the frontier, between the territory of Portugal 
and the Transvaal. The line of the railway so to be constructed 
and its extent were subsequently defined by plans approved by 
the Portuguese Government on October 30, 1884. 

'"In accordance with the provisions of his concession. Colonel 
MacMurdo at once proceeded to form a company for the con- 
struction of the railway, which bore the title of the Lourengo 
Marques and Transvaal Railway Company, and was organized 
in Portugal. This company after several extensions of time was 
unable to procure funds with which to complete the contract, 
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and Colonel MacMurdo then sought to obtain the necessary capi- 
tal in England. His efforts in that direction resulted in the for- 
mation in London of the Delagoa Bay and East African Railway 
Company, and under the auspices of this organization the funds 
required for the completion of the railway were secured. In 
these various transactions Colonel MacMurdo, who remained all 
through, as the original concessionaire, a responsible party for 
the completion of the road, took and paid for a large amount of 
stock and bonds, and his proceedings for the formation of the 
British company had the approval of the Portuguese Govern- 
ment, the only reservation which it made in regard thereto being 
that the concession should not be transferred to the British com- 
pany. With this reservation it was understood on both sides, 
as appears by the correspondence, that the British company 
might hold a part or even all the shares of the Portuguese com- 
pany. 

"'The capital was raised and the construction of the road 
proceeded with, in accordance with the plans approved by the 
Portuguese Government on October 30, 1884. No intimation of 
any change in those plans was made until July 1887, on the 
24th of which month a plan was presented to the resident engi- 
neer of the British company at iSourengo Marques by the Por- 
tuguese official engineer, Major Machado, with a letter in which 
it was intimated that the Portuguese Government required the 
extension of the railway to a point nine kilometers beyond the 
limit fixed in the original and approved plans. Inquiries made 
at the colonial department of the government in Lisbon, on 
behalf of the British company, elicited the information that 
nothing was known by that department of any plans other than 
those which had been approved; and that, if such plans were 
presented by Major Machado he had not communicated with 
the government on the subject. Subsequently the Portuguese 
company also protested against the alleged additional require- 
ment, and in consequence of its protest an extension of time for 
examination of the subject was granted by the Portuguese Gov- 
ernment until January, 1888. 

" ' In the meantime the railway was completed in accordance 
with the original plans and accepted by the Portuguese Gov- 
ernment, with a reservation of the question as to the further 
extension of the line. 

" ' In January 1888 no conclusion had been reached by the gov- 
ernment on that subject, and on the 30th of that month the 
Portuguese minister of marine and colonies wrote to the presi- 
dent of the Portuguese company a letter stating that the frontier 
between the Portuguese territory and the Transvaal had not 
been determined; that the failure to do so was due to the 
refusal of the Transvaal government to agree upon a boundary; 
that the reason of such refusal was the right which the company 
possessed under the concession to Colonel MacMurdo to frs its 
own tariffs; and that whenever the boundary should be deter- 
mined the Government would have no hesitation in granting 
a reasonable term for the completion of the line. Subsequently, 
correspondence took place between the government and the Por- 
tuguese company, with a view to induce the latter to accept a 
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fixed tariff of rates as desired by the Transvaal Government. 
This effort having been unsuccessful, the Portuguese Govern- 
ment in October 1888 issued a decree fixing the terminal point 
of the railway at a distance of eight kilometers beyond the ter- 
minus set in the original plans, and also fixed a period of eight 
months, ending on June 24, 1889, for the completion of this 
extension. Against this decree the Portuguese company, at 
the instance of the British company, protested, on the ground 
that it was impossible, owing to physical causes the exist- 
ence of which was well known, to complete the extension within 
the time prescribed, and consequently that the decree was incon- 
sistent with the assurance given in the letter of the 30th of the 
preceding January that a reasonable time should be given for 
the completion of the line whenever the frontier should be deter- 
mined. The period prescribed included the whole of the rainy 
season, which continues from November until May, and the 
justice of the protest is shown by the fact that notwithstanding 
every effort of the contractors to complete the extension (their 
protests having been disregarded) within the time prescribed, 
difficulties which they could not overcome prevented them 
from so doing, and among these was the washing away by the 
heavy rains, in January last, of parts of the extension which had 
been constructed. 

" 'When the period fixed for the completion of the extension 
drew near, this government, having been informed of the facts 
and of the intention of the Portuguese government to seize the 
road, on the 19th of June last instructed the minister of the 
United States at Tisbon, by telegraph, to state to the Portu- 
guese Government that it most earnestly hoped that no decisive 
action would be taken until the Government of the United States 
had investigated the case and stated its objections; that instruc- 
tions would be sent as speedily as possible; and that this gov- 
ernment desired to reserve its rights in the matter. A copy of 
this instruction was communicated to Senhor Barros Gomes on 
the 19th of June. On the 2 2d he replied, expressing regret that 
the decree of seizure must be carried into effect. For this deci- 
sion reasons were stated which this government is unable to 
regard as sufficient. At the expiration of the period in question 
the Portuguese Government annulled the concession, and 
seized the road and all its appurtenances. This action was taken 
ostensibly under the forty-second article of the concession, but 
it was also taken in disregard of the fifty-third article of the 
same document, which provided that all questions which might 
arise between the government and the company touching the 
execution of the contract should be submitted to arbitration. 

" ' On the ist of July last, your predecessor was instructed to 
enter a formal protest reserving all rights which Colonel Mac- 
Murdo's heirs (Colonel MacMurdo having died in London on the 
8th of May last) or other American citizens might have in the 
concession. This protest was communicated to Senhor Barros 
Gomes on the i8th of July last. 

" ' Upon full consideration of the circumstances of the case, this 
government is forced to the conclusion that the violent seizure 
of the railway by the Portuguese Government was an act of 
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confiscation which renders it the duty of the Government of the 
United States to ask that compensation should be made to such 
citizens of this country as may be involved. With respect to- 
the case of Colonel MacMurdo, who is now represented by his- 
widow, Katherine A. MacMurdo, his sole executrix and legatee, 
it is to be observed that by the terms of the concession the com- 
pany which he was required to form was to include himself and 
that his personal liability was not merged in that of the company. 
But in a,ny case, the Portuguese company being without remedy 
and having now practically ceased to exist, the only recourse of 
those whose property has been confiscated is the intervention, 
of their respective governments. 

" ' In this relation it is proper to advert to the note of Senhor 
Barros Gomes of the 226. of June last above referred to, in which 
he stated that there were two ways in which an arrangement 
could then be made with the Portuguese company which 
would protect the interests of the share and bond holders. One 
of these ways was the acceptance by the company of the tariff 
of rates proposed by the government of the Transvaal; the 
other, a radical alteration of the concession, which would pro- 
duce the same result. These statements have the effect of ad- 
mitting the rights of the company, and of admitting at the 
same time that the reason for sacrificing them was the desire 
of the Portuguese Government to effect certain arrangements 
with the government of the Transvaal. No offer was made to 
arbitrate with the company, as the concession required. No 
proposition of arrangement was held out, except such as in- 
volved a virtual annulment of the concession. And it was in 
fact annulled and the property acquired under it confiscated, 
because the company which Colonel MacMurdo organized under 
the concession was unable to perform an impossible condition 
subsequently imposed without the consent and against the pro- 
tests of that company. 

" ' I inclose herewith a copy of the petition of Mrs. MacMurdo 
to this government, in which you will find a statement of her 
claims. In regard to the amount of these claims this depart- 
ment has formed no definite conclusion, the question of amount 
being regarded as one for further investigation and proof. This 
question can readily be determined, the Portuguese Govern- 
ment first agreeing to admit its liabilty to make compensation 
for the losses occasioned by its forcible seizure of the railway in 
disregard of the rights of the concessionaire and the owners. 
This government is desirous of reaching an early and amicable 
settlement of the case, and hopes that the Portuguese Govern- 
ment will be disposed to repair the injuries which its action has 
produced. 

" ' You are at liberty to read this instruction to Senhor Barros 
Gomes and to leave with him a copy of it, if he should so desire. 
, " ' I am, etc., 

'"James G. Bi^aine.' 

" During the early part of 1890 various propositions were con- 
sidered. The Government of the United States, while desiring a 
direct settlement of the matter, insisted that if arbitration should 
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be adopted the submission should be in such form as to secure a 
decision ' on the merits and not upon such terms and conditions 
as will by any inference, however remote, admit the rightfulness 
of the seizure of the railway.' In the event of an agreement to 
arbitrate, the United States expressed a willingness ' to have an 
arbitrator selected either from Sweden, from Switzerland, or from 
another neutral State.' The negotiations were finally directed 
to the end of securing an arbitration, and the Portuguese minis- 
ter for foreign affairs having desired the Government of the 
United States to make an ultimate statement of its views, Mr. 
Blaine early in April 1890 directed Mr. lyincoln to confer with 
Lord Salisbury as to what steps the British Government proposed 
to take, and as to whether they would follow the action of the 
United States. Lord Salisbury happened at the time to be in 
France, but it was ascertained that Her Majesty's Government 
bad not decided what action they would take, and that they 
would like a suggestion from the United States of a joint plan 
of action. The Government of the United States stated that it 
would accept nothing less than an international arbitration of 
the real merits of the case, and the British minister at Lisbon was 
instructed 'to support the view of the United States.' It was 
subsequently agreed, on the proposition of Mr. Blaine, that the 
individual arbitrators should be named by some neutral nation 
or nations, and not by any of the interested powers, to ask 
the Government of Switzerland to select three eminent Swiss 
jurists to determine, as international arbitrators, the indemnity 
due from Portugal for the annulment of the charter and the 
taking possession of the railway. Mr. John D. Washburn, 
minister of the United States at Berne, was instructed to confer 
with his British and Portuguese colleagues and to unite with 
them in identic notes to the Swiss Government for that purpose. 
On August 13, 1890, identic notes were, in accordance with this 
plan, addressed to the President of Switzerland. 

' ' In these notes the matter to be arbitrated was clearly defined 
as 'the question of the amount of compensation, which is due 
by the Portuguese Government, in consequence of the latter 
having rescinded the concession of the Delagoa Bay Railroad 
Company and of their having taken possession of the railroad.' " 
(Moore's International Arbitrations, vol. 2, p. 1865 et seq.) 

This arbitration resulted, as already pointed out above, in an 
award to the British and American interests involved. It will 
be perceived from the above discussion that the intervention on 
the part of Great Britain was for and in behalf of the English 
company owning the stock and bonds of the Portuguese com- 
pany, which Portuguese company owned the concession and the 
railroad which had been confiscated by the Portuguese Govern- 
ment; and that while the English Government stated that the 
Portuguese company had, " as a practical matter, ceased to exist," 
the Portuguese Government insisted that the contrary was true 
and that the Portuguese company was in a position duly to 
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enforce its various rights under the contract. The intervention 
by the American Government in behalf of the American interests 
involved was under one aspect for interests even more remote 
from the American Government than were the British interests 
from the British Government; that is, from the statement of the 
facts made above, it would appear that intervention, at least in 
part, was made for and in behalf of an American citizen owning 
stock and bonds in an English corporation, which English corpo- 
ration owned the stock of a Portuguese corporation, which latter 
corporation owned a railroad which had been confiscated by the 
Portuguese Government. 

Both the British and the American Governments seem to have 
based and justified their intervention upon the proposition that 
the Portuguese company had, as it was stated, as a practical matter, 
ceased to exist, an allegation which, from the facts stated, would 
seem to constitute an accurate statement of the situation, notwith- 
standing the contention of the Portuguese Government that the 
mere legal Portuguese entity still existed. This view finds sup- 
port in the fact that the railroad had been given up, the com- 
pany had been forced to yield to the contentions and acts of 
the Portuguese Government, and that there was, as a matter of 
fact, little left of the concession except such broad equitable 
rights as might be found to exist in favor of those persons who 
had put into the enterprise their money, which money had by 
reason of the actions of the Portuguese Government been dissi- 
pated and lost. 

This could all be alleged and proved in the present case, even 
if the most favorable construction should be placed upon the 
contentions set forth by the Government of Chile. Admitting, 
for the sake of argument, that the organization of the firm in Chile 
made of it a Chilean legal entity, still it should be borne in mind 
that that entity was formed but for a limited time; that the arti- 
cles of copartnership specify the time and the manner in which 
the partnership should be dissolved ; that in accordance with the 
terms of the partnership agreement notice of the termination of 
the firm life and activities was in due course and time given to 
the parties interested; and that the business of the firm was wound 
up, save as to the collection of this one asset and the consequent 
liquidation of certain of the firm's obligations depending thereon. 
(.See Appendix, p. 28, for notice of dissolution.) 
\~ Under these facts, circumstances, and conditions no phrase 
could be framed which would better describe the condition in 
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which the firm of Alsop & Co. from December 31, 1873, tmtil the 
present time than that "as a practical matter it had ceased to 
exist. " 

Even, therefore, if we extend to a partnership entity the s.ame 
attributes which belong to a corporate entity, we still have in this 
Alsop case a situation which, under the principles announced and 
acted upon in the Delagoa Bay case, would permit and justify 
the intervention of the United States in behalf of American citizens 
interested in this firm. 

The El Triunfo Case. — In this case it appears that the Govern- 
ment of Salvador granted for a period of twenty-five years an 
exclusive privilege of steam navigation to the port of El Triunfo. 
On October 25, 1894, this concession was assigned to a Salvadorean 
corporation, the El Triunfo Company (Ivimited). This company 
had a capital stock of $100,000 American gold, divided into 1,000 
shares of $100 each, of which shares 501 were owned by the 
Salvadorean Commercial Company, a corporation organized under 
the laws of the State of California. Difficulties having arisen 
among the members of the El Triunfo Company, the parties inter- 
ested had recourse to the courts of Salvador, with the result that 
the Government espoused the cause of the interests hostile to the 
American interests in such a way and to such an extent that the 
American Government intervened for and in behalf of the 
American corporation which owned a bare majority of the stock in 
the Salvadorean corporation, which in turn owned the concession 
which had been practically annulled by the action of the Salva- 
dorean courts. The questions involved were referred to three 
arbitrators, the Hon. Henry Strong, Chief Justice of the Dominion 
of Canada; the Hon. Don M. Dickinson, of Detroit, Mich.; and 
Dr. D. Castro,. Chief Justice of the Supreme Court of Salvador. 
Two of these commissioners, the Hon. Henry Strong and the Hon. 
Don M. Dickinson, made an award in favor of . the American 
corporation, and awarded to the American company its pro rata 
share (based upon the number of shares of the stock held by the 
company) of the value of the concession and of a certain steamer 
owned by the company, as well as of the value of certain property 
belonging to the El Triunfo Company taken by the Government 
of Salvador. 

In closing their opinion supporting their award, the two com- 
missioners made the following statement: 

"We have not discussed the question of the right of the United 
States under international law to make reclamations for these 
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shareholders in El Triunfo Company, a domestic corporation of 
Salvador, for the reason that the question of such right is fully 
settled by the conclusions reached in the frequently cited and 
well-understood Delagoa Bay Railway Arbitration." (For. Rel. 
U. S. 1902, p. 838 et seq.) 

Whatever the law 'may have been prior to the decision of these 
two cases, there can be no doubt whatever but that it has 
come to be the practice of- nations to intervene under appropriate 
circumstances and conditions in behalf of their nationals, owners 
of stock in foreign corporations, and it is no reply to such proposed 
intervention, as the precedents show, to contend that the corpo- 
ration in which such nationals own stock constitutes a juridical 
entity for certain purposes, with the status of a citizen or subject 
of the country in which it is organized. His Majesty will readily 
recall that there are at the present time pending a number of. cases 
in which the United States and Great Britain are joining in a diplo- 
matic intervention for and in behalf of their citizens who are sim- 
ilarly situated. 

The Government of the United States wishes, however, to 
emphasize the fact that whether or not it might be considered 
that the corporation cases are in point, there can be no doubt 
whatsoever but that the partnership cases hereinbefore cited — 
that is, the case of Rochereau v. The United States and the Cerruti 
case — are wholly in point in all their parts and that particularly 
the Cerruti case, the full scope and effect of which was com- 
pletely recognized by the United States and Chilean Claims Com- 
mission of 1 901 in connection with the Alsop case, is a clear prec- 
edent on all fours with the present case. It must, therefore, be 
regarded as clearly established that the right of the Government 
of the United States to intervene in behalf of the American claim- 
ants in the Alsop case is placed beyond all question or dispute. 

Exhaustion op I/Egai, Remedies. 

Statement of Chii^ean Case. 

"Chile therefore was not indebted to Alsop & Co., 
which was a purely Chilean firm, and Alsop & Co. can 
not complain of any denial of justice, since they never 
attempted to assert a legal claim against the Govern- 
ment of Chile." (Chilean Case, p. 7.) 

"According to International Law foreigners are sub- 
ject to the laws of the country in which they reside in 
the same way as natives, and consequently, when a 
foreigner has rights to claim or damages to enforce 
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against a State, he must resort to the judicial or admin- 
istrative authority thereof, and the State to which he 
belongs can only protect him diplomatically after all his 
legal remedies are exhausted. 

" The United States has recognized the force of this 
principle in numberless cases, whether as Claimants or 
the reverse; and has recommended her agents, in cases 
of this kind,.to respect the laws and authorities of each 
country. 

***** 

" In accordance with this fundamental principle of 
International Law, if those interested in the Alsop claim 
had rights to enforce against the Government of Chile 
they ought to have addressed themselves to the Courts 
of Justice having the necessary jurisdiction." (Chilean 
Case, p. 13). 

It is a matter of regret to have again to observe that the Case 
of the Government of Chile fails in respect to this point, as with 
respect to other points, clearly to define the position which the 
Chilean Government intends to take upon the question of the 
exhaustion of legal remedies — that is, whether it is intended to 
set forth in the Case of the Government of Chile that Alsop & Co. 
or the claimants have not exhausted their legal remedies, and that 
therefore an award is not to be made in this case, or whether it is 
intended merely to set forth that the Government of the United 
States in intervening in this case did so contrary to the principles 
of international law, at the same time having no intention to 
contend that this fact is a bar to an award in this case. 

The Government of the United States, while contending, as 
will be more fully set forth below, that it has in no way violated 
the principles of international law in its dealings with this case, 
now submits that either phase of this question is, in this case, imma- 
terial, and, further, that it is not before His Majesty for consider- 
ation or determination. As already pointed out and discussed, the 
question submitted to His Majesty for determination is the pure and 
simple question of the amount which, under all the facts and cir- 
cumstances of this case, is equitably due the claimants. All 
questions involving matters of jurisdiction have been waived by 
both parties under the protocol of submission. Even, therefore, 
were it a fact, as the United States contends it is not, that the 
claim of Alsop & Co. might under certain circumstances and 
conditions be subject to the objection that the claimants had 
not exhausted their legal remedies, still that question would not 
be open for adjudication in the present case, and it would be 
incumbent upon His Majesty to determine as to the amount 
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equitably due, irrespective of the question whether there had been 
an exhaustion of legal remedies resulting in a denial of justice. 

The Government of. the United States desires, however, to sub- 
mit in a brief argument that even were the question before His 
Majesty, still it must be found that the remedies in this case had 
been exhausted where it might be regarded necessary that they 
should be so exhausted. Upon this point the "two distinct phases 
of the Alsop Claim must be kept in mind — ^that is, the claim in 
tort and the claim for the concessionary debt. 

As to the first, the tort claim, it should be observed that John 
Wheelwright did go into the courts of Chile and that he there 
made a careful and painstaking effort to secure the recognition of 
his contract rights and that those courts ignored his rights imder 
the contract and gave judgment against him. (Case of the United 
States, pp. 1 1 1-23 1.) How numerous were the times that Wheel- 
wright applied to the courts for the protection of his rights, and 
how uniformly he was told as the result of such appeals that he 
had no right to the mines which he sought, will doubtless be 
entirely clear to His Majesty should it be considered necessary to 
examine the "pleadings presented by Alsop & Co. which Chile 
places at the disposal (if required) of the Royal Arbitrator." 
(Chilean Case, p. 28.) 

These decisions of the Chilean courts, of which specific complaint 
have been made in the Case of the United States, deprived, as will 
be recalled. Wheelwright of two of the most important vested rights 
which he possessed under the contract, namely, the right to hold, 
under Chilean rule, as he had held under Bolivian law, the Govern- 
ment estacas free from the liability of denouncement, and, second, 
the right which he had under Bolivian law of ejecting trespassers 
from the government estacas of which he had not already taken 
possession at the time of the outbreak of the war. These were the 
decisions, so far as can be learned from this distance of time, which 
resulted in imposing upon Wheelwright and the concessionaries their 
greatest loss on the tort side of the claim. Had matters gone no 
further than this there might have seemed to be some color to 
the contention that the legal remedies as to the tort had not been 
exhausted. But matters did not stop here. The Chilean execu- 
tive authorities adopted the interpretation of the law which had 
been thus given by the courts and carried the same into execu- 
tion, thus depriving Wheelwright of some of the most valuable 
mines to which he was entitled in the Bolivian Littoral. More- 
over, not only did the Chilean Executive of that time adopt this 
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ruling of the Chilean courts, but the officers of the executive 
branch of the Chilean Government, as well as the Government 
itself, speaking through its Minister of Foreign Relations, have 
ever since adopted and relied upon this interpretation of the 
courts, and have invoked such interpretation as justifying their 
course. In the present Chilean case as now presented to His 
Majesty these decisions of the courts are invoked with a view 
to establishing the contention of the Government of Chile that 
Alsop & Co. suffered no interference with their legal rights, but on 
the contrary were protected therein. 

Therefore, in the face of the fact that nearly thirty years ago 
the Chilean courts decided that Wheelwright did not have the 
rights which his contract called for, and that from that date until 
the present time the Chilean Government has declared that the 
courts were correct in this determination, the two branches of the 
Government, the executive and the judiciary, thus concurring, it 
is difficult to see how it can be successfully argued that there has 
not upon the tort side of this claim been an exhaustion of the 
legal remedies. 

Moreover, inasmuch as there are invoked in the Case of the 
Government of Chile certain precedents of the United States with 
. reference to the exhaustion of legal remedies, it may perhaps not 
be amiss to direct attention to other considerations which have 
controlled the position of the United States as set forth in the 
same volumes, where, as in the present case, the Executive itself 
has taken and maintained a deliberate attitude upon the contract 
to which it was to a greater or less degree a party. Under such 
circumstances the Government of the United States has announced 
and acted upon the obvious principle that "the seizure or spoHa- 
tion of property at the mere will of the sovereign and without due 
legal process has always been regarded as, in itself, a denial of 
justice and has afforded the basis for international interposition." 
(Mr. Bayard, Secretary of State, to Mr. Buck, Minister to Peru; 
Moore's Digest, vol. 6, p. 254-255.) The executive branch of the 
Chilean Government having adopted and acted upon the deter- 
mination of the Chilean courts, the present case is brought pre- 
cisely within the principle thus announced by the Government of 
the United States at that time. 

The situation with reference to the contract claim is different. 
It will be recalled, in the first place, that the original contract of 
December 26, 1876, was between John Wheelwright on the one side 
and the sovereign State of Bolivia on the other. 
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Shortly thereafter the Government of Chile assumed the attitude 
of sovereign both toward the Littoral, in which were located the 
mines, and, for several years, toward the Arica customs appro- 
priated by the contract for the payment of the contract debt, and, 
therefore, so far as the rights under this contract are concerned, that 
Government must be understood to have assumed toward the rights 
held by Wheelwright in this matter the same position that had been 
maintained by Bolivia. It should also be observed that having for 
three years vainly endeavored to secure from the Government of 
Chile a recognition of his rights under the contract of 1876 Wheel- 
wright found himself obliged to petition his own Government 
for assistance upon the entire question. It was at this step of the 
proceedings that the Government of the United States first made 
its diplomatic representation to Chile of the claimants' rights under 
this contract. From that time until the signing of the protocol of 
December i, 1909, the matter has been the subject of discussion 
between the two Governments, and the Government of Chile has 
repeatedly assured the Government of the United States, which 
had espoused the case of the claimants and made the claim its 
own, that the Government of Chile would satisfy this obligation. 
The claimants have never during this time been invited to seek 
their remedy through the courts of Chile, for the simple and suffi- 
cient reason, first, that the matter was not a private one between 
the claimants and the Government of Chile, but a matter of diplo- 
matic negotiation between two sovereign States, and, second, that 
the Government of Chile never before invoked as a bar to the pres- 
entation of the claim an allegation that the claimants had not 
exhausted their legal remedies, but, on the contrary, admitting 
unquestioned the right of this Government to intervene in the 
case, has always been promising to pay and always admitting a 
liability to pay. It was not until the signing of the final treaty 
of 1904 that the Government of Chile presumed to say that it 
did not intend to pay the full amount of this debt, principal and 
interest. It needs no argument to show that this being a claim 
subject to diplomatic discussion and having been so for almost 
thirty years, the doctrine of the exhaustion of legal remedies has 
no relevancy whatever. 

For these reasons it is submitted with confidence that the ques- 
tion of the exhaustion of legal remedies and the denial of justice, 
even were they, as they are not, before the amiable com,positeur, 
must be decided contrary to the contentioh of the Government of 
Chile and in favor of the United States. 



Chilean Case, Part IV. — The obligations of Chile prior to the Treaty 

of ipo4. 

This chapter of the Chilean Case is divided into five subdivisions. 
The first, Subdivision A, states the understanding of the Govern- 
ment of Chile regarding the contentions of the Government of the 
United States. The contentions of the United States regarding 
this point are set forth in the Case of the United States (pp. 44 to 
49), and it will be seen from an examination of the points made 
therein that the Government of Chile has not quite understood 
the position which the United States has taken in this matter. 
This inaccuracy of understanding, which will be thus shown, will 
doubtless account for the seeming assumption that the Govern- 
ment of the United States contends that there is a "universal or 
peremptory doctrine that a creditor of a conquered State must be 
indemnified by the conquering State," and that "a refusal on the 
part of a conquering State to be bound by the obligations of its 
predecessor does not, by itself, amount to a violation of the rights 
of private property." (Chilean Case, p. 15.) The Government of 
the United States has never, and does not now, contend for any 
such doctrine, as a reading of the Case of the United States will 
have shown His Majesty. 

Chilean Point. — (B) Alsop & Co.'s Interests were not Private. 

Statsmsnts op Chilean Casb: 

" Alsop & Co. must show, in the first place, that their 
interests had attained, at the time of the alleged inter- 
ference by Chile, the distinct character of private prop- 
erty. Chile submits that it has not been shown and 
can not be shown that the guarantees given by Bolivia 
to Alsop & Co. had these requisite characteristics." 
(Chilean Case, p. 16.) 

"It is only necessary to read the foregoing clauses 
[paragraphs 2,3, and 4 of the decree of December 24, 
1876] to see that these guarantees do not affect with 
the quality of private property the goods therein con- 
sidered ; both the receipts of the Arica Customs, as well 
as the ' estacas ' — mines granted for common exploita- 
tion — were alleged to be the public property of Bolivia, 
and consequently liable to be seized and confiscated by 
the warlike occupant. 

91 
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"Further, neither of these guarantees constituted a 
mortgage, pledge, or real right of the creditor, but sim- 
ply financial guarantees of the Bolivian Government 
founded upon certain specified but contingent sources 
of revenue, which, so far as the Customs receipts are 
concerned, did not then exist at all, and so far as the 
mines are concerned, did not exist in the sense of any 
such definite source of revenue as can properly be 
made the subject of jura in rem. 

" The revenues of a State are unquestionably liable 
for the payment of its debt and of the public service. 
Would they be then exempt from appropriation by a 
victorious State in the event of war ? It is, on the con- 
trary, contended that Chile would have had no ground 
for respecting these guarantees improperly so called, 
since if they were valid when he who handed them over 
exercised sovereignty over the territory in which they 
were situated, they ceased to be so by the mere fact 
of the debtor having lost this sovereignty. 

"The receipts of the Arica Customs were in part the 
property of Peru and in part, as is shown by the Agree- 
ment of the 24th December, 1876, of Bolivia, and 
Chile, the conqueror and occupier of the territory in 
which Arica is situate, had a perfect right to appropriate 
them, as she would have had of taking any other proper- 
ties of the hostile State, or her sources of income. The 
exercise of similar rights is recognized as one of the 
most familiar and legitimate methods of bringing war 
to a successful conclusion and securing an indemnity 
against belligerent expense. Similar considerations * 
apply to the 'estacas,' which, though given as a guar- 
antee to Alsop & Co., did not therefore cease to be the 
alleged property of the Bolivian State and as such liable 
to confiscation." * * * (Chilean Case, pp. 17-18.) 

"The customs receipts, the products of the State 
mines, were resources upon which Bolivia might rely to 
make war upon Chile, whose right to deprive her of 
these resources was, it is conceived, evident. 

"Such is the doctrine and practice adopted by na- 
tions." (Chilean Case, pp. 18-19.) 

The Government of the United States can not refrain from an 
expression of sm-prise at this allegation and contention regarding 
the nature of the rights of the concessionaries, nor from suggest- 
ing that, in viev? of the circumstances that have attended the 
diplomatic prosecution of this claim against the Government of 
Chile, this position must be regarded as somewhat tardily taken. 
The Wheelwright contract was made in December, 1876. From 
that time until the present, the Government of Bolivia, which made 
the contract, has not only never suggested that it was not a legal 
and binding contract, or that it did not confer rights which were 
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entitled to the protection of Bolivia, but has, on the contrary, 
repeatedly recognized as binding the obligation which the contract 
imposed upon that Government, and has never ceased in its nego- 
tiations with Chile to insist that this claim, so recognized as valid 
and subsisting, should be included among those which it regarded 
as "encumbering the Littoral," and that therefore its payment 
should be assumed by the Government of Chile upon the passing 
of the final sovereignty of the Littoral to that country. More- 
over, not only has the Government of Bolivia thus in her deal- 
ings with Chile considered and treated this contract as being a 
valid and existing obligation, but so long as Bohvia herself 
maintained sovereignty over the Littoral her officials were zealous 
in their defense of Wheelwright in his rights under the contract 
and in their endeavors to secure to him the benefits thereof. 

Further, as has just been stated, the legality of this contract, or 
that it conferred vested rights in favor of the concessionaries, has 
never before been challenged by the Government of Chile. It will, 
on the contrary, be recalled, as was fully discussed in the Case of 
the United States (Point I, Sub-Points B-C, pp. 86-110), that the 
validity of this contract was recognized by the Government of 
Chile in the various protocols and treaties made by the Govern- 
ment of Chile with that of Bolivia, in which provision was expressly 
made for the satisfaction of this obligation, an obligation which 
was uniformly characterized as "encumbering the Bolivian Lit- 
toral." Moreover, the obligation as to the mines has also been 
recognized in part by the Government of Chile itself, as is pointed 
out in the Chilean Case — pointed out, indeed, on the very pages 
(pp. 24-25) on which it is also contended that the contract con- 
veyed no valid private interests, such recognition being given in 
a number of executive decrees issued to its officers of local admin- 
istration concerning the enforcement of this part of the contract 
after the occupation of the Littoral by the Chilean forces. In 
addition to this it has been over and over again recognized without 
question by the Government of Chile in its diplomatic correspond- 
ence with the Government of the United States (see Case of the 
United States, Point III, Sub-Point C, p. 283 et seq.), and, further, 
not only has the Executive of Chile thus recognized the validity of 
this contract and the existence of the rights which it confers, but 
the courts of Chile, while limiting the scope of the rights which 
the contract conferred, have expressly and definitely found that 
the contract was a valid and subsisting one and that it conferred 
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rights — private rights — entitled to their protection; and, lastly, 
the agent of the Government of Chile distinctly recognized the 
validity and binding effect of the Wheelwright contract before 
the United States and Chilean Claims Commission of 1901, at 
which time the specific promise was made to pay the debt arising 
under this contract. At that time the agent made the following 
statement : 

"As is stated in the claimant's brief, it is among the liabilities 
that the Government of Chile engaged to pay for the account of 
Bolivia. This explains exactly the situation of the claim. The 
Chilean Government has always regarded it, and does still 
regard it, as a liability on the part of Bolivia toward the claim- 
ant ; and in order to induce the Bolivian Government to sign the 
definite treaty of peace which has been negotiated for many 
years, the Chilean Government offers to meet this and other 
claims as part of the payment or consideration which it offers 
to Bolivia for the signature of the treaty. This has always 
been the position of the Chilean Government, and it is its posi- 
tion to-day, and if Bolivia signs the treaty the claim of Alsop 
& Co., as well as the other claims mentioned, will be promptly 
paid under the treaty engagement as a relief to Bolivia from 
the liabilities which that Government has incurred and for the 
account of Bolivia." (App. II, Case of the United States, p. 569.) 

It is not, however, necessary, in order to dispose of this conten- 
tion, to invoke any principle which might be regarded as founded 
upon or analogous to an estoppel, and the Government of the 
United States offers the following discussion to demonstrate that 
this contention of the Government of Chile is not well founded 
either in law or fact, and that it can not be regarded as in any 
wise destroying or even diminishing the obligations of the Gov- 
ernment of Chile in this case. 

Before, however, proceeding to any discussion of the matter 
it would appear wise again to consider the exact terms of the 
Wheelwright resolutions. They are in words as follows : 

" I^A Paz, December 24, 1876. 

"In view of a proposition made by Mr. John Wheelwright, a 
member and representative of the firm of Alsop & Co., of Val- 
paraiso, in liquidation, for the purpose of providing for the con- 
solidation and payment of its claims against the Government 
by an assignment of the rights which were acknowledged in favor 
of Pedrp lyOpez Gama, a new compromise has been concluded in 
a cabinet meeting with Mr. Wheelwright which finally terminates 
this matter. It is drawn up in the following terms: 

" First. The sum of 835,000 bolivianos is acknowledged as due 
the aforesaid representative of the firm of Alsop & Co., together 
with interest at the rate of 5 per cent per annum, not addable to 
the principal, and to be reckoned from the date on which this 
contract is duly executed. 
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"Second. The said principal and interest shall be amortized by 
means of drafts, all of which are to be drawn in quarterly install- 
ments on the surplus which, from the date on which the present 
customs contract with Peru terminates, shall arise, from the 
quota due Bolivia in the collection of duties in the Northern 
custom house, over and above the 405,000 bolivianos which the 
Peruvian Government now pays — whether the customs treaty 
with that Republic is renewed or whether the National Custom 
House is reestablished. 

' ' Third . All of the silver mines of the government in the depart- 
ment along the coast are hereby devoted to the payment of the 
said amortization for which purpose 40 per cent of the net profit 
shall be utilized, except in fehe mine known as 'Flor del Desierto,' 
concerning which provision is made in the ensuing article. 

"Fourth. The aforesaid mine called 'Flor del Desierto,' 
together with one other of the government mines to be selected 
by the party concerned, are hereby devoted to the payment of 
the interest claimed as due, amounting to 170,700 bolivianos 
prior to December 18, 1875, and 70,000 bolivianos for the year 
now expiring. In the mine called 'Flor del Desierto' the 
quota due the Government and applicable to the payment of 
this amortization shall be 50 per cent of the net proceeds, and 
in the other mine it shall be 40 per cent, as in the remaining mines 
granted. The surplus remaining after the payment of this inter- 
est shall be applicable to the amortization of the capital acknowl- 
edged as due, as provided in clause 3, it being a condition that 
if one or both of the concessions produce nothing or little, then 
this obligation and every claim to said interest due shall be 
finally canceled. 

"Fifth. The operation of the mines of the Government let as 
concessions in the foregoing articles shall be subject to the con- 
tract concluded this date on the subject, the interested party 
being permitted to assign these rights and this compromise to 
such persons or companies as he may deem suitable, giving 
notice thereof to the Government. 

' ' Sixth. In all cases in which sums of money are paid or received, 
the Chilean peso or the Peruvian sol of stamped silver shall be 
considered equivalent to the boliviano, either in this contract 
or in that regarding the mining concessions." 

"I^A Paz, December 23, iSjd. 

" In accordance with the. compromise made this day it has been 
agreed by the Government in Cabinet Council with Mr. John 
Wheelwright, representative of the firm of Alsop and Company, 
that the operation of the Government mines which have been 
let out as a concession to said firm on the same date shall be sub- 
ject to the following clauses and conditions : 

" I. Mr. John Wheelwright shall have a period of three years 
within which to examine the Government silver mines and find 
the necessary capital with which to put them into operation, 
it being his duty to take the necessary preliminary measures to 
this end as soon as possible. The mines shall remain at the dis- 
posal of the concessionary during these three years, and the 
Government shall enable it to gain actual possession thereof by 
giving the proper instructions to the authorities. 

61406 — 10 7 
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"2. By virtue of the concession which has been made to him 
the concessionary shall be entitled to organize joint stock com- 
pares for the operation of one or more claims, either on the 
coast or abroad; or else to conclude contracts with the owners 
of adjacent mines in order to secure the most certain means of 
operating all or any of the said concessions which in the opinion 
of the concessionary or companies organized are profitable or 
will at least pay the cost of working them where veins are already 
discovered or may be discovered during the three years assigned 
in the first clause. 

"3. The concessionaries may hire and employ in their mining 
work either foreign or native engineers, employees, or laborers, 
who shall, during the period for which they are hired, be ex- 
empt from all military service as well as every civil or municipal 
office, except in cases of necessity in order to preserve public 
order and peace. 

"4. The concessionary or companies in charge of the work shall 
present semiannual balances, on the strength of which, together 
with the records of the books, the distribution shall be made of 
the net proceeds, forty per cent being applied by the Govern- 
ment to the paying off of the debt according to the terms agreed 
upon in the compromise of this date, and sixty per cent going 
to the petitioner. 

"5. The Government shall appoint one or more agents to 
superintend the work performed, who shall be compensated 
out of the common funds of the enterprise. 

"6. This contract shall last for 25 years, after which time, if 
there is any residue after paying off the Government's debt in 
accordance with the compromise, it shall be turned over to 
the Government. 

"7. If, within the first three years or thereafter until the 
expiration of the 25 years mentioned in the foregoing article, 
any persons or companies should offer to operate one or 
more of the mines included in this contract, they may do so 
provided the present concessionary does not care to undertake 
the operation thereof and so states in writing to the Govern- 
ment, or else deliberately neglects to make such statement. 

" 8. TheSupreme Government shall grant to the petitioner free 
of charge, during the continuance of this contract, such lands 
of the Government as may be necessary for the erection of his 
buildings and mining establishments." 

It will be noted that these decrees deal with and provide for 
three distinct matters and obligations : 

(i) The decrees recognize as due to the concessionaries (Alsop 
& Co., represented by John Wheelwright) from the Government 
of Bolivia a principal sum of 835,000 bolivianos (worth at that 
time about $805,775 American gold, the value of the boliviano 
being about 96.5 cents). This sum was to bear interest at the 
rate of 5 per cent per annum from the date of the contract until 
paid. For the payment of this debt the Government of BoUvia 
specifically set apart and appropriated all the Arica customs 
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receipts which might be collected in excess of a definite amount 
named and provided. 

(2) The decrees recognize as due to the concessionaries a sum 
designated as accrued interest amounting to 240,700 bolivianos 
(American gold, $232,275.50). For the payment of this sum the 
Government of Bolivia set aside its proportion of the net pro- 
ceeds of two mines (one named in the decree and the other to 
be chosen later) which were to be worked by the liquidator. 

(3) The decrees also provide for and include in their terms a 
twenty-five year lease (running to the aforesaid concessionaries) 
of the government estacas of public instruction (Estacas de 
Instruccion Publica) located in the Bolivian Littoral, known as 
the Coast Department. The contract provided that 40 per cent 
of the net proceeds coming from the working of the mines (which 
was the share that, under the contract, was to be allowed to the 
Government of Bolivia) should also be applied to the liquidation 
of the principal indebtedness. 

What is the nature of the rights thus granted by this contract ? 

The fundamental error in the Case of the Government of Chile 
seems to be that which is expressed in the sentence quoted above 
that "the Customs receipts, the products of the State mines, 
were resources upon which Bolivia might rely to make war upon 
Chile, whose right to deprive her of these resources was, it is con- 
ceived, evident." (Chilean Case, pp. 18-19.) This is indeed a 
remarkable doctrine and one that has been so long abandoned that 
its rehabilitation at the present time justifies its characterization 
as both nov^l and strange. It must be admitted that these cus- 
toms receipts and the products of these mines were "resources 
upon which Bolivia might rely to make war upon Chile;" but it can 
be said with equal right and force that all the private property 
existing in Bolivia belonging to its citizens or to aliens likewise 
constituted " resources upon which Bolivia might rely to make war 
upon Chile," for Bolivia might levy upon this property in the form 
of taxes, in the form of expropriation decrees, or by direct confis- 
cation, or in any other of a number of ways that might be con- 
jured up. But to say that because Bolivia might thus have the 
right, or, in the absence of a right, then the power, to appropriate 
property for purposes of war against Chile, that therefore Chile 
also upon taking possession of all or a portion of Bolivian terri- 
tory had a legal right to confiscate, without compensation, 
private property of neutrals located upon the Bolivian territory 
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she was seizing, and further to say that because Bolivia might 
have taken it, therefore, ipso facto, it belonged to Chile upon her 
assumption of control over such territory, is to advance a doctrine 
which has no place in international law. 

But even the rights of Bolivia in this matter of appropriation 
of private property, waiving all considerations of law, order, 
and the constitution under which that country was governed, 
could not go to the extent of giving Bolivia unlimited power in 
this regard, because even if Bolivia in the course of the war 
should see fit to confiscate and appropriate the private property 
of neutrals, that Government would be under the necessity of 
answering for such property at the instance of the Government 
tQ which the persons who had been thus treated belonged. How 
fundamentally sound is this contention is clearly demonstrated 
by the course pursued by the Government of Chile in connection 
with the War of the Pacific, for it will be recalled in this connec- 
tion that, in the pact of truce of 1884, Chile demanded that 
the Government of Bolivia compensate Chilean citizens for the 
loss sustained by them as a result of certain actions of the Gov- 
ernment of Bolivia in the matter of their property rights, and yet 
it is apparent that the citizens of Chile were, at the time such 
appropriation of their property took place, not neutrals, as were 
the Alsop concessionaries, but enemies of the Government of 
Bolivia domiciled within her borders and, therefore, theoretically, 
bearing an entirely different relationship to Bolivia from that 
borne by Alsop 8c Co. toward either Chile or Bolivia. 

It is therefore clear that this fundamental conce'ption of the 
Government of Chile not only has no foundation in law, but is 
absolutely contrary to law and to the fundamental principles of 
law; and that the mere fact, therefore, that the Government of 
Bolivia might have seized and used this property of the conces- 
sionaires in the course of her war with Chile gave the Government 
of Chile absolutely no right to confiscate such property any more 
than it would give that Government the right to confiscate with- 
out liability houses and lands or other property belonging to 
neutrals in the warlike zone. So far, therefore, as the Case of the 
Government of Chile is based upon this contention it must be 
regarded as not resting upon a substantial basis. 

By this conclusion it is not intended to question, nor is it 
intended to affirm nor, indeed, to express any opinion whatso- 
ever regarding, the right of Chile to appropriate Bolivia's share 
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of the Arica customs receipts under the contract of December 26, 
1876, nor to question the right of the Government of Chile to 
receive Bolivia's share of the proceeds of the working of the 
government estacas in the Littoral under the same contract. 
Indeed, credit is given for the share accruing to the Government 
from the operation of the mines under said contract. But what is 
contended is that the concessionaries under that contract had a 
clear, valid, subsisting, and vested interest in the Arica customs 
receipts, as well as in the mines of the Littoral; that these rights 
were private rights, and that being private rights the Government 
of Chile can not under the rules and principles of international 
law, as recognized by all civilized nations, appropriate such private 
rights without making for such rights so appropriated due and 
proper compensation. 

The Arica Customs. — Dealing with the question of the customs 
receipts more in detail, it will be observed, as was pointed out in 
the Case of the United States (p. 264), that articles i and 2 of 
the decree of December 24, 1876, contain the following funda- 
mental provisions : 

(i) They recognize a principal debt of 835,000 bolivianos with 
interest at 5 per cent; and 

(2) They provide that this principal and interest shall be " amor- 
tized by means of drafts all of which are to be drawn in quarterly 
installments on the surplus which * * * shall arise from the 
quota due Bolivia in the collection of duties in the Northern custom 
house, over and above the 405,000 bolivianos which the Peruvian 
Government now pays." 

That this constituted an actual appropriation of the Arica 
customs and so vested in Alsop & Co. an absolute right is scarcely 
open to serious doubt. 

In the first place, it is clear that the officials of the Government 
of Bolivia recognized the contract as having such a legal force and 
effect. The Minister of Finance and Industry, in his memorial, 
presented to the National Congress in 1877, stated: 

"Thus the compromise of the 24th of December 1876, was 
reached whereby there was deducted from the admitted prin- 
cipal the interest which had already been paid and this latter 
was reduced to 5 per cent, not compoundable, the payment of 
the principal to be made by drafts upon the excess proceeds of 
the Customs House of Arica." (See Case of the United States, 
Point III, Sub-Point A, p. 256.) 



loo United States vs. Chile. — Alsop Claim. 

The Minister further stated in the same report, after calHng 
attention to the fact that new arrangements were to be made for 
the collection of the Arica customs, that — 

" True it is, as has been stated in Section 2, that the increase 
over the actual amount of the proceeds of said custom house 
is destined to the payment of the debt admitted to be due to 
Mr. Wheelwright, but if in this there is an inhibition which 
prevents the free employrnent of that fund, the satisfaction of the 
fulfillment of a duty and the exemption from a burden from which 
it was necessary to relieve ourselves, remains." (Case of the 
United States, Point III, Sub-Point A, p. 257; App. I, Case of 
the United States, p. 342.) 

Moreover, the Governments of both Bolivia and Chile have 
repeatedly and uniformly recognized this obligation as an obliga- 
tion which "encumbered the income from the Littoral," which 
must mean, if it means anything, that the contract had the effect 
of subjecting the customs receipts to certain rights which destroyed 
the right of either Government freely and fully to dispose of them. 
Such was the stipulation in the Matta- Reyes protocol of May 19, 
1 89 1, where it was set forth that the payment of the Alsop and 
other claims would result in "the products of the custom houses of 
Arica and Antofagasta in consequence remaining free of all encum- 
brance on importations for Bolivia." (American Case, Point III, 
Sub-Point B, p. 272; App. II, Case of the United States, p. 373.) 
Again, in the proposed treaty of peace and friendship which, 
under date of May 18, 1895, Don Luis Barros Borgona, Minister 
of Foreign Relations of Chile, and Don Heriberto Gutierrez, rep- 
resenting Bolivia, signed at Santiago, it was provided Chile 
"binds itself furthermore to pay the following debts which encum- 
bered the Bolivian Littoral." (Case of the United States, Point 
III, Sub-Point B, p. 274; App. II, Case of the United States, p. 
452.) It should be said here that this treaty appears to have 
been approved by the Chilean Congress. (See Boletin de las 
leyes i decretos del gobierno, 1896, page 307.) 

Moreover, this has been the precise attitude assumed by the 
Government of Chile in its diplomatic correspondence with the 
United States, and even as late as 1904 the Minister of Foreign 
Relations of Chile, in a note addressed to the American Minister at 
Santiago, stated: "That the Alsop claim is included among the 
other claims for credits weighing on the Bolivian coast." (Case of 
the United States, Point III, Sub-Point C, p. 302; App. I, Case of 
the United States, p. 90.) The terms " encumbered " and " weigh- 
ing on " are, when used in this connection, terms of art, and it can 
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not be contended that by using them the two Governments had 
other or a different meaning than the artistic meaning regularly 
given. 

The attitude of the Government of Bolivia upon this matter 
accords entirely with what has been set forth above. In a note 
dated September lo, 1907, the Bolivian Minister of Foreign 
Relations addressed the American Minister at La Paz in the follow- 
ing language: 

" In reply, I wish to state that on this occasion my Government 
does not estimate in the same manner as Your Excellency the 
responsibility of Bolivia relative to the credit of Messrs. Alsop 
Sz; Co., because, when we are treating of real obligations, the pos- 
sessor of an object, whoever he may be, continues to be always 
attached to the obligation. In the present case, Your Kxcellency 
may remember that at the payment of the credit acknowledged 
as due Messrs. Alsop & Co., various mines in the littoral of Bolivia 
were concerned, thereby constituting a true pledge, which still 
subsists not only in accordance with the principles of civil law, 
but also because of the fact that in the Treaty of Peace, the Gov- 
ernment of Chile expressly recognized this credit which falls on 
the said littoral, and which has become part of its territory." 
(App. I, Case of the United States, p. 40.) 

On March 7, 1908, pursuant to a request that the Government 
of Bolivia make " a formal statement defining clearly and authori- 
tatively Bolivia's attitude in regard to the payment of the Alsop 
claim," the Minister of Foreign Relations for Bolivia reiterated in 
precise terms the langua,ge above quoted, stating that it clearly 
set forth the position of the Government as then stated. (See 
Appendix, p. 18.) Finally, in a note addressed to the American 
Charg^ at La Paz on September 9, 1910, the Minister of Foreign 
Relations for Bolivia reiterated the position of his Government in 
the following language : 

" I have read your favor dated 29th of the present month, rela- 
tive to the Alsop question, and in answer I beg to manifest that 
the liquidation of this credit belongs absolutely to the Govern- 
ment of Chile, on account of its being a real obligation con- 
tracted by it, and by reason of the estaca mines that were 
bound for its cancelling having passed to its dominion. 

"To prove it I only need to refer to the 'notas reversales' of 
October 21, 1904, exchanged between the E. E. and M. P. from 
Bolivia, Don Alberto Gutierrez, and the Minister for Foreign 
Relations of the Republic of Chile, Don Emilio Bello Codecido, 
which expressly mentioned the definite cancellation (cancelling) 
of each of the credits comprised in article 5 of the treaty of 
October 20, 1904, entirely eliminating the responsibility of 
Bolivia, and the Government of Chile taking charge in all their 
entirety of all the debts. 

"The Government of Bolivia understands that by virtue of 
this it remains completely separated from the debate." (Ap- 
pendix, p. 23.) 
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It will thus be observed that both the Governments of Bolivia 
and Chile consider that this credit of the concessionaries "encum- 
bered" and as " weighing on " the Arica customs, as well as on the 
I/ittoral, and that it was therefore incumbent upon the two Gov- 
ernments to provide for a satisfactory adjustment of such encum- 
bering credits, if they were to have the free disposition of the 
customs and a clear title to the Littoral. 

That a hypothecation or appropriation of customs receipts gives 
to the one holding such hypothecation or appropriation a vested 
interest in such customs was also pointed out in the Case of the 
United States (p. 265), where it was shown that it has become the 
settled practice of nations to regard mere hypothecations or appro- 
priations (where specific) of the customs of a country as bestowing a 
vested right in such customs, and to support this statement reference 
was made to the Silesian loan of 1735, to the so-called diplomatic 
debt existing in Venezuela prior to the pacific blockade of 1903, as 
well as to the liquidation of the foreign debt of Liberia by the cus- 
toms revenue of that Government, which is being appropriated 
in certain proportions to the payment of Liberia's English loan, 
the customs service being administered by representatives of the 
Government of Great Britain. Attention was also called to the 
more recent liquidation of this foreign debt by the Government 
of the Dominician Republic through a formal treaty drawn and 
negotiated for that purpose, by which arrangement that Govern- 
ment bound itself to appropriate a certain proportion of its cus- 
toms receipts to the liquidation of debts due from it to the nationals 
of other powers; and, finally, it was noted that in the pact of truce 
of 1884 negotiated between the Governments of Chile and Bolivia 
the Government of Chile stipulated for and secured the greater 
part of the Bolivian customs receipts collected by the port of 
Arica for the satisfaction of claims of Chilean subjects against 
Bolivia, an arrangement which appears to have been perpetuated 
by various protocols and treaties for more than twenty years. 
(Case of the United States, p. 236.) 

To these instances there might have been added a further one 
set forth in volume 52 of the British and Foreign State Papers, 
pp. 237, 238, in which Lord John Russell, British Foreign Secre- 
tary, in an instruction to Sir C. L. Wyke, British Minister in 
Mexico, laid down the doctrine involved in these words: 

"You are aware that it has not been the custom of Her Maj- 
esty's Government, although they have always held them- 
selves free to do so, to interfere authoritatively on behalf of 
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those who have chosen to lend their money to foreign govern- 
ments, and the Mexican bondholders have not been an excep- 
tion to this rule. The constitutional government, however, 
while established at Vera Cruz under the presidency of Senor 
Juarez, concluded with Captain Dunlop, two years ago, an ar- 
rangement by which it was stipulated that 25 per cent of the 
customs receipts at Vera Cruz and Tampico should be assigned 
to the British bondholders, and 16 per cent to the holders of 
convention bonds. That convention was confirmed and ex- 
tended by the arrangement lately made by Captain Aldham. 
The claims of the bondholders, therefore, to the extent provided 
for in these arrangements, have acquired the character of an 
international obligation, and you should accordingly insist upon 
the punctual fulfillment of the obligations thus contracted." 
(Moore's Int. I^aw Dig., Vol. VI, p. 719.) 

Finally, as was also pointed out in the Case of the United States 
(p. 265), writers of international law are clear and explicit in their 
statements of the principle which makes of such a transaction as 
the one under discussion a contract creating and vesting private 
rights. 

Concerning such a situation of affairs. Hall, in his "Treatise on 
International Law" (5th ed., p. 420), lays down the following rule: 

"He (a belligerent in military occupation of foreign territory) 
levies the taxes and customs, and, after meeting the expenses 
of administration in territory of which he is in hostile occupa- 
tion, takes such sum as may remain for his own use." 

But, adds Mr. Hall in a note: 

"From the taxes, customs, or other state revenues which an enemy 
may take for his own use must be excepted any which have been 
hypothecated by the state in payment of any loan contracted with 
foreign lenders before the commencement of the war." 

Therefore, even granting that the Wheelwright contract was 
merely an hypothecation of the customs revenue instead of being, 
as it is, an actual appropriation of such revenues, the Government 
of Chile would not be and could not be considered as exercising a 
legitimate belligerent right in expropriating the funds which had 
been thus appropriated for the payment of the Wheelwright debt ; 
and when it is considered that here there had been not an ' ' hypothe- 
cation " only, even in a general sense, but an actual appropriation 
of the customs receipts, which was so recognized by the Govern- 
ment of Bolivia, the operation of the principle laid down by Mr. 
Hall becomes too clear for further argument. 

The same general principle as to belligerent rights is also expressly 
recognized by Westlake in his work on International Law (Part I, 
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p. 62), in which, speaking of the payment of obligations resting 
upon a transferred province, the author says: 

"The bondholders have no legal claim on the acquiring state 
beyond the part of the debt, if any, so assumed, unless their con- 
tract gave them a specific security on the revenues of the ceded 
province, or on state property in that province which passes by the 
cession." (See Case of the United States, p. 265.) 

But the proposition that the rights conferred by the Wheel- 
wright contract in the Arica customs were private vested rights 
and that an);- party appropriating these customs became guilty 
thereby of a tortious act must be considered to have been placed 
beyond all controversy by the arbitral decisions of international 
commissions, which have pronounced and given judgments in 
accordance with that principle. Such has been the law laid down 
in at least two cases where the matter has come up for determina- 
tion. The first case was that of Moses v. Mexico, which came up 
for determination by the United States and Mexican Mixed Claims 
Commission of 1868. It appears from the. opinion in that case 
that one — 

"Joseph Moses made several contracts to supply the Mexican 
army with arms, munitions, and military clothing. He 
delivered the goods promised by him, and we ought to suppose 
that he faithfully fulfilled all his engagements, since the con- 
stitutional government, sitting at that time at Veracruz, 
acknowledged and bound itself to pay in favor of Moses the 
sum of $77,655.91 as the result of the liquidation of accounts. 
In this $30,000 were included arising out of several contracts 
made between claimant and General Vidaurri, and which had 
been acknowledged by the paymaster of the Army of the North. 
It appears from a communication of William Prieto, visitor of 
custom-houses, dated the 19th of March, 1859, that the Mexican 
Government had formerly ordered the payment in full of the 
amount due Moses by the custom-houses of Matamoros and 
Mier, but afterwards countermanded the payment of the afore- 
said $30,000, arising out of Vidaurri's contracts, not because 
there was any objection to the justice of the credit, but because 
the requirements of the Army of the North rendered necessary 
the appropriation of a larger part of the proceeds of the custom- 
houses of Matamoros and Mier." 

^ 5[: iii ii: ^ 

"So much for the facts: Let us consider the law as to the 
question whether this claim is included among those submitted 
to this commission under the convention to which it owes its 
origin. 

"The question has been discussed with ability and learning 

, in behalf of the claimant and the Mexican Government as to 

the jurisdiction of this commission to adjust claims arising out of 

contracts or other transactions in which, without violence or any 
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exercise of authority, foreigners have delivered their propert}- 
to the Government of the country and trusting in tlie honor and 
good faith of that Government have voluntarily become its 
creditors. I do not believe that the circumstances of the present 
case involve the determination of this question, and I think 
that for the present it may be left intact, by considering the case 
from its proper point of view. Although Moses had made 
several contracts with the Mexican Government, the present 
claim does not arise out of those contracts. Although he was 
originally a voluntary creditor of the Mexican Government, he 
has not come at present to demand the fulfillment of those 
engagements. Neither is the position of the Mexican Govern- 
ment that of a party called upon to fulfill a contract or to pay 
quod interest, in default of fulfillment, nor is the claim limited 
to the mere fact of the omission of the payment of what had 
been promised without the creditors having taken all the 
necessary steps and made the applications required to constitute 
his debtor in mora and impose upon him a new responsibility 
different from that arising out of the contract. 

"Let us bear in mind some of the circumstances of that case. 
Moses presented for payment the account of what was due to him 
under his contracts. It was then that he claimed that the 
Mexican Government should fulfill- its obligations arising out of 
the contract. The Mexican Government acknowledged those 
obligations and in pursuance of this acknowledgment it promised 
Moses to pay him through the custom-houses of Mier and Mata- 
moros. The creditor accepted the promise, more or less 
willingly, on account of the difficulties which might have 
resulted in case of his refusal, and from that time the circum- 
stance of the obliged party, being an authority or public power, 
commenced to be an element of importance in the case. But 
yet, inasmuch as the law says 'voluntas quamvis coacta voluntas 
est,' so it could properly be said that the condition of the pay- 
ment made by the custom-houses of Matamoros and Mier was 
the result of a voluntary compact. But let us see the subsequent 
action of the Mexican Government. It orders that from the 
$77,000 to be paid to Moses a deduction should be made of the 
$30,000 due to him under the Vidaurri contracts. To issue such 
an order it neither obtained nor asked for the consent of Moses. 
On the contrary claimant applies to that Government and 
requests that a decree so prejudicial to his interests shall not be 
carried into effect and that the former promise of payment in full 
may be fulfilled. He is then answered that the Government 
acknowledges his right, but declines *to comply with his 
request on account of the scarcity of funds. Here is lacking 
the element of the will and consent of Moses, which previously 
had characterized the obligations incurred in his favor. Here 
is now an order affecting his interests issued by the Govern- 
ment and to which he was not a party. Here is, in short, the 
occupation of his property against his will. Should we give a 
technical name taken from the law to such an act, that name 
could only be that of 'vis sine armis illata,' and that this act is 
comprehended in the generic name of injuries I think is beyond 
question. The cause, more or less reasonable, more or less 
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excusable, inducing the action of the Mexican Government, may 
be of great importance for the purpose of giving a judgment 
as to the morality, the necessity, and the intention of the 
author of the act, but can not change its character of a refusal 
made to a creditor, against his will, of what was due to him. 
Of course, if the payment to Moses could not be made without 
depriving the soldiers of their daily pay, if the Government had 
to choose between denying the troops their bread and refusing 
to pay Moses, there can be no sensible man who will blame the 
Government nor consider its action as criminal or of bad faith. 
But it is true that desiring to fulfill the preferred obligation the 
Government refused to comply with the other which admitted 
of postponement and was less urgent. The Government 
adopted such a course as minimi de malis, and could not ignore 
nor ought it to-day to be surprised at the consequences." 

"My opinion is that an award of the sum of $32,600 in the 
national Mexican currency ought to be made in favor of this 
claimant, with interest at the rate of 6 per cent per annum from 
the 9th of March, 1859, till the end of the labors of this com- 
mission, and $100 for costs, all of which the Government of the 
Mexican Republic shall pay to the Government of the United 
States. 

"My respected colleague concurs in the decision and award 
without entering into the reasoning of this opinion." (Manu- 
script Opinions of the United States and Mexican Claims 
Commission, 1868, Vol. I, p. 335.) 

The decision in this case is in strict harmony with the conten- 
tion of the United States (Case of the United States, p. 232 et 
seq.) that one who seizes and appropriates customs receipts 
appropriated for the payment of a debt commits thereby a tor- 
tious act for which he must respond in damages, and that a plea 
of mihtary necessity does not operate to relieve such habiHty. 

The same point arose in a second case, which is reported by 
Mr. Ralston in his work "International Arbitral Law and Pro- 
cedure" (p. 250) as follows: 

" In an unreported case before the Italian- Venezuelan Com- 
mission, sitting in Caracas in 1903, it appeared that national 
obligations had been given against the pledge to pay the same 
by lot out of the surplus which might exist annually in certain 
government funds. It appears that, although such surplus 
had existed during several years, no such selection by lot had 
taken place, but the surplus had been used for other purposes. 
The Umpire held that the debt could be considered as having 
matured, because of this default on the part of the Govenment, 
and gave award accordingly." 

In view of these repeated recognitions, by both Bolivia and 
Chile, that the Wheelwright contract did create rights in the 
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Arica customs ; in view of the general practice of nations to recog- 
nize and enforce such rights (as is shown by the fact that in 
the various cases of so-called pledging or hypothecating, already 
cited, the Governments concerned have rigidly enforced the real 
transaction, which consisted in the appropriation of a certain per- 
centage of the customs receipts either to the service of the loan or 
the discharge of the debt, precisely as in the Wheelwright contract) ; 
in view of the direct and unequivocal principle of international 
law as declared by two great modern international writers; and, 
finally, in view of the determination made upon this point by 
arbitration tribunals themselves, it is not perceived in what way 
doubt can lie regarding the nature of the rights created by the 
Wheelwright contract in the Arica customs. It is submitted that 
under these recognitions, precedents, and principles it must be 
^regarded as clearly established that the Wheelwright contract gave 
to the concessionaries a private vested right in the Arica customs 
which the principles of international law required that the Govern- 
ment of Chile should recognize and protect, and that the failure to 
observe and protect these rights has rendered Chile liable for the 
money improperly appropriated by reason of this failure. 

It will of course be understood that in making these contentions 
regarding the Arica customs receipts the Government of the 
United States has only in niind, as belonging to the claimants in 
this case, the excess over and above 405,000 bolivianos, and that 
with reference to this latter sum, i. e., 405,000 bolivianos, the 
Government of the United States does not undertake to express 
any opinion whatsoever regarding the ownership or disposition of 
such part, nor the propriety or impropriety of the appropriation 
thereof by the Government of Chile. The Government of the 
United States contends merely that the concessionaries had a 
vested legal right, title, and interest in the Arica customs receipts 
over and above the 405,000 bolivianos annually, and that any state, 
Bolivia or any other, which should collect the Bolivian customs at 
that port had absolutely no right, title, or interest in any customs so 
collected except the 405,000 bolivianos, and that all sums in excess 
of such amount, no matter by whom collected, should, until the 
debt was paid, have gone to the concessionaries under the Wheel- 
wright contract of 1876. In other words, that any collector of 
Bolivian customs at Arica merely stepped into Bolivia's place, 
and that such person must be regarcied as having no greater rights 
than the rights of Bolivia, and as being subject to the same obliga- 
tions as rested upon the Government of Bolivia. 



io8 Utiited States vs. Chile. — Alsop Claim. 

The Government Estacas. — Referring to the mining rights pos- 
sessed by the concessionaries under their contract, it should be 
stated, as was pointed out in the Case of the United States (Point 
II, Sub-Point B, p. i6i), that an examination of the provisions 
of these decrees will show that they provide for and grant the 
following mining rights, titles, and interests: 

First. The contract gave to Wheelwright, representing the 
concessionaries, the exclusive right to possess and operate such 
of the "Estacas de Intruccion Publica" located in the Littoral, 
or Coast Department, of Bolivia, as he (Wheelwright) should 
within a period of three years from the date of the contract select 
(Art. I, Decree of Dec. 23, 1876), provided that in case he failed 
to work any of the estacas he had designated such estacas might 
be operated by other persons, if Wheelwright stated in writing 
to the Government that he did not care to undertake the opera- 
tion of such estacas, or if he deliberately neglected to make such 
statement. (Art. 7, Decree of Dec. 23, 1876.) 

Second. The contract conveyed to Wheelwright for the con- 
cessionaries an absolute right to hold, possess, and operate 
these mines, under the provisions of the contract, for a period 
of twenty-five years from the date of the contract. (Art. 6, 
Decree of December 23rd.) 

Third. The contract stipulated and provided that the net pro- 
ceeds to be derived from the operation of these mines were to be 
divided in the following proportion: 40 per cent was to go to the 
Government of Bolivia and 60 per cent to the lessees. (Art. 4, 
Decree of December 23; Art. 3, Decree of Dec. 24.) 

Fourth. The contract further stipulated and provided that 
said 40 per cent of the net proceeds belonging to the Government 
should be and was thereby appropriated, set aside, and applied to 
the payment of the 835,000 bolivianos, with interest at 5 per 
cent, recognized as due by the contract. (Art. 4, Decree of 
December 23d, and Art. 3, Decree of December 24th.) 

Fifth. The contract stipulated and provided that the lessee was 
to pay to the Government of Bolivia at the expiration of the 
leasehold interest (that is, at the expiration of twenty -five years 
from the date of the contract) such remaining sum or sums of the 
said 40 per cent belonging to the Government of Bolivia as were 
left after paying off, in accordance with the plan agreed upon, the 
debt of 835,000 bolivianos with interest recognized by the con- 
tract as due from the Government of Bolivia to the concession- 
aries. (Art. 6, Decree of December 23rd.) 
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Sixth. The contract contained a special provision stipulating 
for the liquidation of the accrued interest recognized under the 
contract, by providing that this interest was to be met, if met at 
all, by the sums realized from the operation (though under another 
and different plan for the distribution of the net proceeds) of two 
mines, one of which was named in the contract. (Arts. 3 and 4 of 
Decree of December 24th.) 

Seventh. The concessionaires were to hold the mines for a full 
period of twenty-five years (Art. 6, Decree of December 23rd) 
and it was immaterial to the life of the lease whether or not the 
debt was paid. Indeed the contract contemplated, as is shown 
by express words (Art 6, Decree of December 23rd), that the debt 
would be paid before the expiration of the twenty -five years, and 
provided for the distribution of the proceeds in such an event. 

In this connection it should be recalled, as was pointed out in 
the Case of the United States, Point II, Sub-Point A, p. 115 et 
seq., that under the civil law the original title to all mining prop- 
erty, or minerals, rested in the King and it was stipulated in the 
Pragmatica of Don Alonzo XI (1383) that "no one shall presume 
to work them (mines of silver, and gold, and lead, or any other 
metal whatever) without our special license and command." 
This is the essential characteristic of the civil law governing and 
controlling the location and operation of mines to-day, at least in 
Spanish- American countries, since the operator of the mine never 
acquires an absolute title to a mine by his location and working 
thereof, but he secures only a right to work the mine so long as he 
observes certain conditions, and when and so soon as he fails to 
observe such conditions the mine becomes susceptible of denounce- 
ment by any other individual — that is, the original title of the State 
may be considered to revest, thus subjecting such mines to the 
operation of the general laws regarding denouncement. The essen- 
tial point, therefore, which is to be kept clearly in mind in connec- 
tion with this whole discussion of the nature of the mining rights 
created by the Wheelwright contract, is that under the Spanish- 
American mining law no one ever acquires an absolute title to a 
mine, but on the contrary he only acquires a right under certain 
conditions to operate the mine and appropriate the proceeds 
thereof so long as his operations are carried on under certain pre- 
scribed conditions. In other words, there always exists in the 
Government a kind of reversionary right to all the mineral lands 
in the State, which right is self -operative and becomes effective so 
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soon as the operator of a mine fails to observe the conditions 
under which he is permitted to work the property. 

It appears, however, that in the early Spanish law, and in the 
law of Bolivia, the sovereign power (the King in the one case and 
the State in the other) enacted laws which provided that in addi- 
tion to this reversionary right possessed by the sovereign in all 
mining lands of the State there should be reserved a special and 
particular right in certain mining properties, such mining prop- 
erties being set aside to a particular use, and to be subject to and 
operated under special conditions (prescribed by the sovereign, 
the King or the State, respectively) other and different from those 
which governed the exploitation of mining lands in general. 
These latter lands, it will be observed, would appear to bear the 
same ultimate relation to the sovereign that was borne by all 
the mineral lands in the State — that is, all were owned by the State 
and all reverted finally to the State when the terms and conditions 
were, as to the general mines, violated, and as to particular 
mines, fulfilled, the only difference being the manner in which the 
right to operate such mines could be secured and the disposition 
which should be made of the proceeds of such operation. Indeed, 
the relationship which existed between the sovereign and these 
two sorts of mining property seems to be much the same as exists 
to-day between the Government of the United States and the two 
sorts of ordinary public land belonging to the public domain. As 
is known, the public land of the United States is surveyed in rec- 
tangular townships, each township being divided into thirty-six 
sections. In general, all of these lands may be acquired by citi- 
zens of the United States, a title in fee simple being granted 
thereto, but a law of the United States stipulates that the sixteenth 
and the thirty -sixth sections in each township shall be devoted to 
school purposes, and the conditions for acquiring title to such 
lands is made other and different in certain respects from those of 
acquiring title to the balance of the public domain. The title, 
however, acquired by the settler is in the end the same, the dif- 
ference being in the procedure by which title is secured and in the 
purpose to which the proceeds resulting from the disposition of 
the lands are applied. 

So with the acquisition of mines in Bolivia. Under the general 
laws of that Government it was provided that any person might 
enter upon the public domain and there locate in the proper 
manner mining properties or claims, it being also and further 
provided by the law of Bolivia (directly following the principles 
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of the early Spanish law) that after the prospector had located 
for himself two or three claims (the number depending upon the 
locality in which the entry was made) , the claim next following after 
such locations by the prospector should be regarded as set apart 
by the Government of Bolivia for a special purpose, and for the 
operation of these claims a special arrangement with the Govern- 
ment was necessary. In other words, the simple difference be- 
tween the two sorts of claims was this, that while the prospector's 
claims were operated under general laws and regulations, the 
reserved claims were operated under special and particular regula- 
tions which were embodied in a special contract negotiated between 
the Government and the operator. It should also be observed 
that, since the operator of these reserved estacas was under the 
duty (by virtue of his contract) of turning over to the Government 
of Bolivia for its use a portion of the net proceeds of the opera- 
tions of such mines, the Government of Bolivia granted to him cer- 
tain privileges not possessed by those who were operating mines 
that were part of the general public domain, among which privi- 
leges was that of holding these reserved claims free from the 
liability of denouncement, an incident of the possession and opera- 
tion under the general mining laws of the Republic, as also the 
privilege of operating such estacas through adjacent mines, etc. 

It is in evidence, as set forth in the Case of the United States 
(Point I, Sub-Point A, p. 55 et seq.), that the Bolivian Congress, 
and even their Constituent Assemblies, repeatedly authorized the 
Bolivian Executive to make contracts for the leasing of these 
reserved estacas, and that at least on one occasion prior to the 
Wheelwright contract (the lease to Gama of April i, 1873; Case of 
the United States, p. 163) it did lease the mines under a contract 
that was precisely the same in its fundamental features as the 
contract with Wheelwright of the 26th December, 1876. (See 
infra, p. 129.) 

In view of this analysis of the nature of the right granted to 
operators of mines in general, as well as of the rights obtained 
with reference to the reserved estacas such as were the subject of 
the contract between John Wheelwright and the BoUvian Gov- 
ernment, it is submitted that it must be conceded that the rights 
granted and enjoyed in each of the two classes of mining lands 
under discussion were in essence the same, and that if the rights 
possessed by the operator in either case were private rights, then 
the rights possessed by the operator in the other case must be 
private rights, and, therefore, since there is no question but that the 
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rights granted to the ordinary estacas were private, there can be no 
question but that the rights granted to operate the reserved estacas 
were hkewise private. Nor is this conclusion in any wise affected 
by the fact that in one case, that of the general public domain, 
the operator of the mines took all of the proceeds therefrom, and 
that in the other case, the case of the reserved estacas, the operator 
of the mines turned over to the Government a certain proportion 
of the net proceeds of such operation, since this was the one dif- 
ference between the two, namely, that the Government should 
have, with reference to the proceeds, a certain right in one case 
which it did not have in the other, while the real title possessed 
by the operators of the respective mining claims is absolutely, the 
same, that title being merely the right to operate the mine so 
long as the operator observed the conditions attaching to his 
operations, no matter whether such conditions were embodied in 
a general law or in a special contract, in each case the mines return- 
ing to the State upon the happening of the prescribed events. 

That the conclusions reached above are sound with reference to 
the rights granted by the Wheelwright contract is sufficiently 
demonstrated by the following considerations : 

In the first place, the various laws and decrees of the Government 
of Bolivia authorized the Bolivian Executive to sell, lease, or rent, 
or provide for .the working in partnership of the estacas of instruc- 
tion. Such was the decree of 1852, the law of October 19, 1871, 
the decree of November 2, 1871, and the decree of September 19, 
1872. (See Case of the United States, Point II, Sub-Point B, 
p. 178.) Moreover, such was the status given to this contract 
under the various decrees issued by the Bolivian Government for 
the putting of the same into force. (See Case of the United 
States, Point I, Sub-Point C, C\ p. 72.) 

Furthermore, the Government of Chile recognizes in its Case 
(p. 22) that the concessionaries under the Wheelwright contract 
and the Government of Bolivia had entered into a certain part- 
nership arrangement regarding these mines. While the Govern- 
ment of Chile invokes this fact to substantiate its unsupportable 
contention that the rights of Wheelwright were therefore properly 
confiscable by the miUtary occupant of Bolivian territory, it is of 
interest to note that such a contention loses sight of the fact that 
the State might well grant to neutrals an interest in state property 
which a military occupant must respect. Upon this point see the 
comments of Hall and Westlake already given above. 
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Again, the courts of Chile in the cases of the Amonita and the 
Justicia (see Case of the United States, p. 209 et seq.) have re- 
cognized that these contracts gave to Wheelwright certain vested 
rights, titles, and interest which they protected and enforced, and 
while the courts erroneously construed the extent of the rights 
. to which Wheelwright under his contract was entitled, they never- 
theless recognized the contract, as just stated, as vesting in the 
concessionaries a definite right which should be respected and 
protected. 

Finally, as the Government of Chile points out in its Case (pp. 
24-25), the Government of Chile has repeatedly recognized the 
existence of this contract by executive decrees issued for the 
purpose of ascertaining the extent of the operations of Wheelwright 
under his concessions. (See also Case of the United States, Point I, 
Sub-Point C, O, p. 96.) 

In the face of all this the Government of the United States can 
but repeat its surprise that the allegation and contention that the 
mining rights granted under this contract are not private rights, 
nor refrain from suggesting that, in view of the circumstances that 
have attended the diplomatic prosecution of this claim against the 
Government of Chile, this position of that Government, which is 
now for the first time advanced, must be regarded as somewhat 
tardily taken. 

PRECEDENTS CITED IN CHILEAN CASE UPON QUESTION OE AIvSOP 

RIGHTS. 

The Government of Chile having laid down the doctrine above 
discussed, that the rights of the concessionaries under the Wheel- 
wright contract were not private rights, and therefore were not 
entitled to be respected, the Case of that Government then 
announces that the " diplomatic history of Chile furnishes other 
precedents not altogether irrelevant to these considerations," and 
then proceeds to set forth, without having given any adequate 
account of the origin and nature of the suits from the decisions 
in which they quote, certain statements made in the course of 
their opinions by the various tribunals before whom such suits 
were brought. 

An examination of these cases indicates, however, that they 
arose out of transactions essentially similar one to the other, but 
unlike the transactions upon which the present claim is based. 
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The first case cited in the Case of the Government of Chile is 
that of Twycross v. Dreyfus, 1877, L. R., 5 Chancery Division, 
p. 617. From a statement in that case it appears that in June, 
1870, the defendants, Dreyfus Brothers et al., issued, as the agents 
in London of the Peruvian RepubHc, a prospectus of a loan which 
the Republic of Peru was desirous of making. This case is 
reported as follows: 

" This prospectus announced the issue by the government, at 
the price of 82% per cent., of the sum of £11 ,920,000 6 per cent, 
consolidated bonds for the construction of railways, and it con- 
tained the following statements : — 

" The securities specially hypothecated for the due payment of 
the interest and principal of these bonds are as follows : — 

" ' I . The national credit of the republic, solemnly pledged by 
the Government of Peru in the name of the republic, with the 
general hypothecation of all its real property and revenue. 

"'2. The customs dues of the Republic of Peru, amounting 
annually to soles 4,000,000, or £800,000. 

" ' 3. Certain railways therein specially mentioned. 

" ' 4. The surplus proceeds of the guano to be imported into the 
United Kingdom of Great Britain and Ireland, her colonies, to the 
Continent of Europe, and to the United States 0/ America, after 
providing for the service of the existing 5 per cent, government 
loan of 1865 (of which £7,199,200 is still in circulation), and of 
the guaranteed Pisco Sea Railway loan of £290,000. The sale 
of guano amounts to 55,000 tons per annum, producing a net 
revenue of about £440,000.' 

" On the faith of the statements in the prospectus the Plaintiff 
applied for and purchased several of these bonds, and paid for 
them the sum of £3,256 12s. 6d. Each of these bonds was 
executed on behalf of the Republic of Peru, and was signed by 
Don Toribio Sanz, the financial agent of the government. 

" On each of these was printed a statement of the conditions 
on which the bonds were granted, of which the following were 
referred to in the argument as material : — 

"'6. As a guarantee for the fulfilment of the obligations con- 
tained in this bond, the Government of Peru, under the national 
faith, pledges the general revenue of the republic, and especially 
the free proceeds of the guano in Europe and America, after the 
engagements which it has contracted on them are covered, 
the proceeds of the railways from Areququa to Puno, &c., and 
the free revenue of the working thereof and the receipts of the 
custom houses of the nation.' 

" ' 8. In all the contracts which the Government may enter into 
for the sale of guano, or under whatever form this sale may be, 
it binds itself that there be set aside out of the funds of each 
half year a sum sufficient for the service of that same half year 
and after such service being secured, to dispose freely of the 
surplus.' 

" Interest was duly paid by the republic on the bonds till the 
ist of July, 1875, but since that date no interest had been paid, 
nor any part of the principal of any of the bonds. 
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"The 9th paragraph of the statement was as follows:— 

" 'Since the issue of the bonds, the republic has from time to 
time forwarded to each of the Defendants large quantities of 
guano for the purposes of, thereby or thereout, or out of the 
proceeds of sale thereof, paying the unpaid interest on and the 
amortization of the said bonds. This guano was part of the 
guano mentioned in the said prospectus and bonds as forming 
part of the security to the said bondholders for the payment of 
their principal and interest; and this guano, or the proceeds of 
the sale thereof in the hands of the Defendants, respectively 
became applicable and ought to have been applied by the 
Defendants in the first place in or towards payment of the 
unpaid interest on the said bonds.' 

"It was further stated as follows: — 

"The Defendants had sold part of the guano so forwarded to 
them, but still retained large portions in their possession in 
England; but they refused to apply any part of the guano still in 
their possession or the proceeds of such part as had been sold 
towards payment of the unpaid interest on the bonds. 

"The Defendants claimed a charge or lien on the guano and its 
proceeds, and threatened to appropriate such guano and pro- 
ceeds to their own use; the Plaintiff was unable to ascertain 
how they had acquired such charge or lien; but he alleged that 
such charge or lien (if any) was subject to the rights of the 
. Plaintiff and other holders of the bonds. 

' ' The Plaintiff was willing and offered to make the Republic of 
Peru a party to the action, if the republic should so desire, and 
had given notice thereof to the republic. The said republic, 
however, made no claim to the said guano, moneys, funds or 
securities, or any part thereof, or to any interest therein. 

"The Plaintiff claimed to have declared that he and all other 
the holders of the bonds had a first charge on the said guano, 
moneys, funds, and securities then in the hands of the Defend- 
ants in priority to any claim by the Defendants, and to have 
the bonds enforced, as the Court might think just. 

"The Defendants, Drey fits Brothers and /. H. Schroder & Co., 
demurred to this statement of claim on the ground that the mat- 
ters in question were none of them within the jurisdiction of the 
Court; that the Plaintiff, and those upon whose behalf he sued, 
had no such charge on the guano, moneys, and securities men- 
tioned in the statement of claim (if any such there were) as could 
be enforced, or have effect given thereto by this Court; or, at all 
events, no such charge as could be enforced or have effect given 
thereto in the absence of the Republic of Peru, which was a neces- 
sary party to the action, and a sovereign power over which the 
Court had no jurisdiction. 

" They also put in a statement of defence in which, among 
other things, they denied that they had received any guano for 
the purpose of paying the interest of the bonds thereout or out 
of the proceeds of the sale thereof. 

"The demurrer was set down for argument before Vice-Chan- 
cellor Hall, and came on for hearing on the 6th of March, 1877." 
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Hall, Vice-Chancellor, allowed the demurrer, from which decision 
the plaintiff appealed. The appeal was heard on the i8th of April 
by Jessel, Master of the Rolls, who delivered the following opinion: 

"The first and most important point we have to decide is what 
the meaning of the bond of a foreign government given to secure 
the payment of a loan is. As I understand the law, the munici- 
pal law of this country does not enable the tribunals of this coun- 
try to exercise any jurisdiction over foreign governments as 
such. Nor, so far as I am aware, is there any international tri- 
bunal which exercises any such jurisdiction. The result, there- 
fore, is that these so-called bonds amount to nothing more than 
engagements of honor, binding, so far as engagements of honor 
can bind, the government which issues them, but are not con- 
tracts enforceable before the ordinary tribunals of any foreign 
government, or even by the ordinary tribunals of the country 
which issued them, without the consent of the government of 
that country. That being so, it appears to me that the bond in 
question confers no right 6f action on the Plaintiff, and on that 
ground it seems to me it follows that the demurrer ought to be 
allowed. 

"But I wish to say a word or two as to the special circum- 
stances of the case. First of all a prospectus is set out which 
contains certain statements of what is about to be hypothecated, 
but the prospectus stated also that bonds would be issued. " 
Bonds were issued and accepted by the subscribers to the pro- 
spectus, and those bonds stated in a definite way, under seal of the 
financial agent of the Republic of Peru, the terms on which the 
loan was issued. It appears to me that after that there was an 
end of the prospectus. A fortiori, that observation applies with 
respect to all bonds purchased in the market by persons who 
had nothing whatever to do with the prospectus. I think they 
are all in the same position as to that. Now, what does the 
bond offer to them? In my opinion, rightly construed, and 
having reference to the nature of the government which issued 
it, it did not amount to what, as regards a private individual, 
could be treated as a mortgage. It says, 'As a guarantee for 
the fulfilment of the obligations contracted in this bond, the 
Government of Peru, under the national faith' (that means the 
national honor, the national faith in the sense of good faith), 
'pledges the general revenue of the republic, and especially the 
free proceeds of the guano in Europe and in America, after the 
engagements which it has contracted on them are covered, ' and 
other property. What is the meaning of the word 'engage- 
ment?' First of all, everybody knows that the first engage- 
ment a government contracts to pay out of its own revenues is 
the engagement necessary to continue its own existence as a 
government to pay for its military and civil services to any 
extent the government thinks necessary. How can any 
rational person call that a mortgage or pledge which is preceded 
by the right of the pledger to appropriate as much of the prop- 
erty as he pleases to any purpose he thinks desirable for his own 
use? It is impossible to look upon that seriously as a pledge. 
It is so much as the government chooses to leave them after 
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satisfying the ordinary engagements and wants of the govern- 
ment. Then there is another stipulation that in all the con- 
tracts which the government may enter into for the sale of 
guano, or under whatever form this sale may have, it binds 
itself to direct that there be set aside out of the proceeds of each 
half year a sum sufficient for the service of that same half year, 
and after such service being secured, to dispose freely of the sur- 
plus. That is, the government binds itself to direct it. If it 
does not direct it you have nothing but the national faith to look 
to or to appeal to. 

"The case beyond that is simply this : It is said the government 
has sent guano to some agents in Europe, who are made Defend- 
ants; that these Defendants have sold the guano, that they have 
notice of the bonds, that they claim some charge or lien on the 
guano — it is not said what it is, because the Plaintiff does not 
know and can not ascertain — and that the republic makes no 
claim. All that is perfectly consistent with this, which for 
aught I know maybe the case, that the Peruvian Government 
have borrowed money to more than the amount of the proceeds 
of the guano from these agents, and that the agents are entitled 
to retain the proceeds in repayment of that loan, and that loan 
may be a loan C9ntracted by the government for the purpose of 
satisfying its most pressing wants and needs — wants which must 
be satisfied in order to secure the existence of the government as 
such. All that is perfectly reconcilable with these statements. 
But even if it were otherwise, I think the same result would fol- 
low. You can not sue the agent in the absence of the principal. 
The principal is the Peruvian Government. You can not sue the 
Peruvian Government at all, and therefore, you can not sue its 
agents. There is no question of trusteeship, it is simply a case 
of agency. I am of opinion that the decision of the Vice-Chan- 
cellor was correct, and that it must be affirmed. The appeal 
will be dismissed with costs." 

With this opinion Lords Justices James and Mellish agreed. 

It will be observed, in connection with this case, cited by the 
Government of Chile, first, that the claim was dismissed on demur- 
rer for want of jurisdiction because the suit has been brought 
against the defendants as agents for the Government of Peru; that 
"You can not sue the agent in the absence of the principal. The 
principal is the Peruvian Government. You can not sue the Peru- 
vian Government at all, and therefore you can not sue its agents;" 
second, whatever was said by the court, therefore, regarding the 
nature of the rights of the plaintiffs against the Government of 
Peru is quite clearly obiter dicta, and could therefore have no deter- 
minating force or effect so far as the present case is concerned ; and, 
third, that even if such obiter dicta did have any force, it announces 
no principle that would defeat recovery in this case, but, on the 
contrary, contains such an analysis of the contract under which 
the plaintiffs sought to recover as clearly to differentiate and dis- 
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tinguish it from the present contract in the matter of elements 
and principles, such analysis leading inevitably to the conclu- 
sion that had the present contract been before the learned Master 
of the Rolls his obiter dicta would have led to a directly opposite 
conclusion regarding this case and have caused him to deliver a 
decision for the plaintiffs upon the merits. 

Before dealing in detail with these obiter dicta, in which the 
court discussed the character of national pledges, it is desirable 
to refer to the first paragraph of the decision. The learned 
Master of the Rolls in this first paragraph of his opinion appears 
to consider that, since the English courts have no jurisdiction over 
foreign governments, and since there is no international tribunal 
exercising any such jurisdiction, therefore the bonds under discus- 
sion amounted to " nothing m.ore than engagements of honor, " and 
therefore conferred "no right of action on the plaintiff." 

It is, of course, true, as the Master of the Rolls stated, that 
inasmuch as the English courts had no jurisdiction over foreign 
governments, therefore the contracts were not "enforceable before 
the ordinary tribunals of any foreign government, or even by the 
ordinary tribunals of the country which issued them, without 
the consent of the Government of that country;" but this latter 
conclusion, though sound, does not justify in logic or law the 
conclusion theretofore stated, namely, that therefore the plaintiff 
had "no right of action," and there can be no doubt but that 
Sir George Jessel so understood; because, while it might well be 
true, as stated, that there was no permanent forum before whom 
a plaintiff in such a case could, as a matter of course, bring a 
claim of this sort against a foreign government, yet the whole 
history of arbitration, as the learned Master was well aware, is 
made up of occasions and precedents in which governments 
have created a special tribunal for the specific purpose of affording 
a forum before which claimants of this character might present 
their claims for adjudication. It would be, indeed, a strange com- 
mentary upon international tribunals and upon the judgments 
which they have pronounced (a commentary, indeed, which the 
erudite Master would be incapable of making) to say that such 
tribunals had during all this time been operating upon documents 
and regarding transactions which conferred no rights upon the par- 
ties possessing such documents and carrying out such transactions. 
It is submitted, therefore, that in international law a clear distinction 
must be drawn between the existence of a right and the existence 
of a forum before which such right may be tried and adjudged. 
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In the present case, the fundamental thing which appeared, in 
the estimation of the learned Master of the Rolls, to be wanting 
in the Dreyfus case — that is, a proper forum clothed with jurisdic- 
tion — has been supplied, for the protocol of submission of December 
I, 1909, created the tribunal before whom the Government of the 
United States should present its case. The reasoning of the 
learned Master of the Rolls is therefore inapplicable to this case. 
These comments have appeared necessary in order that there 
should be no misunderstanding or misapprehension of the pre- 
liminary remarks of the court in the Dreyfus case. 

It will be noted that those parts of the Dreyfus contract which 
impressed the mind of Sir George Jessel were that the bond 
"pledges the general revenue of the republic, and especially the 
free proceeds of the guano in Europe and in America, after the 
engagem.ents which it has contracted on them are covered, and 
other property. * * * How can any rational person call that 
a mortgage or pledge which is preceded by the right of the 
pledger to appropriate as much of the property as he pleases to 
any purpose he thinks desirable for his own use ? It is impossible 
to look upon that seriously as a pledge." 

The distinctive feature of the Wheelwright contract as con- 
trasted with the Dre3'^fus contract is that it contains a specific 
provision regarding the amount which the Government may have, 
and provides that the concessionaries shall have all over and 
above the amount so specifically provided for the Government. 
It was not, as was the case. before Jessel, M. R., a case in which 
the concessionaries were entitled to "so much as the Government 
chooses to leave them after satisfying the ordinary engagements 
and wants of the Government." 

Again, the contract under which Twycross brought his suit 
merely provided, as the Master of the Rolls pointed out, that 
the Government ' ' binds itself to direct that there be set aside out 
of the proceeds of each half year a sum sufficient for the service 
of that same half year, and after such service being secured to 
dispose freely of the surplus." As was stated by the court, 
"the government binds itself to direct it [that is, the setting 
aside of the surplus of the loan]. If it does not direct it you have 
nothing but the national faith to look to or to appeal to." 

In the case of the Wheelwright contract all sums beyond the 
405,000 bolivianos which might be received each year were 
definitely appropriated to the payment of this loan by the contract 
itself, the only act left to be done in order to enable the conces- 
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sionaries to realize upon their right — and the performance of this 
did not rest with the Bohvian Government or in its discretion, 
but with the concessionaries (the Bohvian Government having 
placed the matter entirely beyond its control) — was merely the 
drawing of trimonthly drafts upon the Arica custom-house, which 
drafts would automatically call for the payment of the sums for 
which they were drawn. 

Moreover, as was pointed out in the Case of the United States, 
page 237, it is perfectly obvious from even a casual reading of 
article 2 of the decree of December 24, 1876, that the customs 
receipts specified in that article are not pledged, mortgaged, or 
hypothecated in any technical sense; they are not in any proper 
sense a mere security for the payment of the debt recognized as 
due by the Wheelwright contract ; but they are, on the contrary, the 
very fund appropriated for and from and by which the debt is to be 
paid. This decree of December 24, 1876, purports and does 
definitely and specifically appropriate to the payment of this debt 
all beyond a certain definitely and precisely fixed sum which may 
be collected in certain of the Bolivian custom-houses; it is an 
actual appropriation of money, and not merely a pledging or 
hypothecating of customs receipts as security, by and through a 
contract which was negotiated and concluded by the Executive of 
the Government of Bolivia and ratified by the Bolivian Congress. 
This constitutes the strongest and clearest kind of an analogy to 
an ordinary appropriation bill recommended by an executive to 
the legislature, the bill being later . passed by the legislature, 
thus constituting an appropriation of the funds so voted; and 
inasmuch as the Wheelwright contract thus constitutes the 
Arica customs receipts (over and above 405,000 bolivianos 
annually) a specific fund appropriated for the payment of this 
debt, it is of interest to observe that it is good law, that the one 
. to whom an appropriation is made by a legislative body has in 
such fund so appropriated a clear legal title sufficient indeed to 
enable him to compel, by mandamus, the payment to him of such 
fund by the public officers having such fund so appropriated in 
their charge. In this connection the attention of His Majesty 
is most respectfully invited to the cases of The King v. The Lords 
Commissioners of the Treasury, 1835, 4 Ad. & E., p. 236; The King 
V. The Lords Commissioners of the Treasury, in re Hand, 1836, id., 
p. 984; Roberts, Treasurer, v. United States, 176 U. S., 221 ; Roberts 
V. Consaul, 1905, 24 Appeal Cases, District of Columbia, p. 551; 
and Kendall v. United States, 12 Peters, 524. 
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It is therefore clear that as to all sums over and above 405,000 
bolivianos collected as customs duties upon Bolivian goods at 
the port of Arica the concessionaries, imder the contract of 1876, 
had an absolute right, and, as contended in the Case of the United 
States, the appropriation of such rights by anyone whatsoever 
rendered such appropriator liable for the amounts appropriated. 

It is thus submitted that, contrary to the opinion of the Gov- 
ernment of Chile, the Twycross case is "altogether irrelevant" to 
the issues involved in the present case. 

The second case cited in this connection by the Government of 
Chile, that of Domis & Co. v. Dreyfus Brothers & Co., before 
the Paris Court of Appeals, is founded upon the same contract, 
and the result reached by that court in its judgment delivered 
July 25, 1877, being substantially similar to that deHvered by 
the English courts, and based upon the same considerations and 
the same contract, needs no further comment. 

The same statement may be made, it would appear, regarding 
the decision of the Court of Appeals of Brussels, so far as may be 
gathered from the statement made in the Case of the Government 
of Chile. The actual decision of that court has not, however, 
been examined by this Government. 

Regarding the other precedent to which reference is made in the 
Case of the Government of Chile, the following statement regard- 
ing the circumstances out of which it arose is taken from the 
statement made by the Hon. John Bassett Moore in his work on 
International Arbitrations, vol. 5, p. 4863. 

It appears that during the War of the Pacific, Chile directed, by 
a supreme decree dated February 9, 1882, the sale of 1,000,000 
tons of guano located in Peruvian provinces of which she was the 
military occupant. By article 13 of the decree it was provided 
that the proceeds of the sale of this guano should be divided 
equally between the Government of Chile and such Peruvian 
creditors as were secured by pledges of guano ; and vmder article 16 
of the decree it was stipulated that the Chilean Government 
would deposit in the Bank of England the half destined for the 
payment of Peruvian creditors, such deposit to pass title to such 
creditors as should establish their right thereto before a board of 
arbitrators, for the satisfaction of which provision was made. 

Article 4 of the treaty of peace negotiated between Chile and 
Peru on October 20, 1883 (known as the Treaty of Ancon), con- 
firmed the Chilean "supreme decree" of February 9, 1882, and 
it was also provided that "after the sale of the million tons had 
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been effected the Government of Chile would continue to pay 
over to the Peruvian creditors 50 per cent of the net proceeds 
of guano till the extinction of the debt or an exhaustion of the 
deposits then being worked." Article 6 provided that the cred- 
itors who might be entitled to share in the proceeds of this deposit 
must submit themselves to the procedures provided in the supreme 
decree — that is, to an, arbitration. 

The arbitration stipulated in the decree not having been carried 
out, and certain complicated transactions and resulting rights 
becoming involved in the matters in controversy, the whole 
question was referred, for determination, to the Swiss Govern- 
ment, and pursuant to negotiations which were thereafter carried 
on a tribunal was formed to which all claims of creditors of Peru 
on the fund in the Bank of England were submitted for determi- 
nation. This tribunal is known as the Tribunal Arbitral Franco- 
Chilean, and sat at Lausanne, Switzerland, where it held its final 
session on July 5, 1901. 

Among the parties presenting themselves before that tribunal 
with claims was the Peruvian Corporation, Limited, which, accord- 
ing to its own statement, presented itself in the following capacity : 

"The Peruvian Corporation (Limited) appears before the 
arbitral tribunal in the name and in its capacity as assignees 
of the holders of bonds of the Peruvian foreign loans contracted 
in 1869, 1870, and 1872. (Mem. 2, p. i.) It is holding (Mem. i , 
pp. 147-148) (a) all the securities (except two bonds amounting 
together to £120) of the loan of 1869, originally amounting to 
£290,000, subsequently reduced to £264,680. The certificates 
were acquired on May 18, 1885, from the Committee of Pisco-Ica 
by the bondholders of 1870 and 1872 (Corp. Doc. No. 117, p. 276 
et seq.); (b) £1,927,400 of bonds of the 1870 loan and £2 1,441, 700 
of the bonds of the 1872 loan, i. e., an aggregate of £32,369,100, 
and in addition the value of the nondetached coupons. (Corp. 
Doc. No. 116, p. 270 et seq.) 

' ' The securities representing the following sums, £2 1 4, 1 90 and 
£105,048, say in aggregate £319,220, were not presented for 
conversion; the shares corresponding to these bonds, not yet 
converted, of the two loans were set apart and kept at the dis- 
posal of the holders in the event they should have them con- 
verted. 

"The plaintiff prays the court for an award granting it the 
whole amount deposited in the Bank of England for distribution 
among the holders of bonds of the 1869, 1870, and 1872 loans, 
in accordance with the contracts entered into by them." (See 
Tribunal Arbitral Franco-Chilean, Sentence, p. 75.) 

Inasmuch as the bonds of 1870, represented by the Peruvian 
Corporation, Limited, arose out of the transactions and agreements 
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before the courts for adjudication in the Twy cross case and Hke- 
wise before the courts at Paris and at Brussels, and as these 
transactions and agreements have been already discussed, it is 
unnecessary to say anything further regarding this interest which 
the Peruvian Corporation represented. 

However, as the transactions out of which and in connection 
with which the other bonds represented by the Peruvian Corpo- 
ration, Limited, have not been before considered, a brief statement 
will be made regarding such agreements, particular attention 
being paid to the character of the so-called pledge which was 
given to secure the bonds in question. 

The bonds specified under (a) above were secured, according to 
the allegations of the Peruvian Corporation, Limiteci before the 
tribunal, by the following clauses appearing on the bonds issued 
for the loan: 

"And the Supreme Government of the Republic hereby engages 
and binds itself under that head, transfers, and mortgages as a 
special guaranty of redemption as above stated of the capital of 
£290,000 (1,450,000 sucres, Peruvian money) of that loan and 
for the payment of the semiannual interest, as above stated, an 
annuity or annual sum of £20,300 (101,500 Peruvian sucres), 
said guaranty to endure twenty-five years at the annual rate of 
7 per cent. The Government pledges and gives further as guar- 
anty of the same sum the surplus of the guano deposits of Peru, said 
surplus being understood to be what shall remain after the dis- 
charge of the obligations assumed in the interest of the national debt, 
in accordance with existing contracts." (See Tribunal Arbitral 
Franco-Chilean, Sentence, p. 58.) 

The loan of 1872 was secured under the following general obli- 
gation, as set forth by the Peruvian Corporation, Timited, in its 
pleadings before the tribunal: 

" VI. In guaranty of the execution of the engagements 
assumed by the present obligation, the Government of Peru on 
the faith -of the nation engages all the existing quantities of guano 
belonging to the Republic, particularly those of the Island of 
Guanape, Macabi, Ballestas, Lobos, Baie de ITndependance, 
Pabellon de Pica, and the other guano deposits existing on the 
coasts and in the waters of Peru, also those that may be discov- 
ered hereafter, and generally all the guano deposits and particu- 
larly the net proceeds of exports of guano to Europe and Amer- 
ica, with the only reservation of the engagements now in force 
relative to the Government's loans of 1865, 1866, and 1870, and 
the guaranteed loan of the Pisco-Ica Railway Company for 
£290,000. In addition, the Supreme Government of Peru, with 
the reservation of the contracts existing and in force, relative 
to the aforesaid loan of 1870 (and so far as the said contracts 
affect it), pledges the property of the Arequipa, Puna, Mejia, 
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Callao, La Oroya railways, as well as that of all other roads to be 
built out of the proceeds of the present loan, and in addition the 
net proceeds from the operation of the said railroads, and spe- 
cially the receipts of the customs of the national and the irriga- 
tion works that may be affected, and lastly all the revenues of the 
Republic generally." (Tribunal Arbitral Franco-Chilean, Sen- 
tence, p. 6i.) 

With these various contract engagements with their so-called 
pledges before it, the tribunal rendered a decision which reads in 
full as follows: 

" Whereas the plaintiff , while recognizing that it has no mort- 
gage constituted according to the rules of the Peruvian civil 
law, contends that it holds on the guano a real right identical 
with mortgage and sanctioned by international law; a real 
right wWIch would result from the State of Peru applying guano 
to the guaranty of a public loan ; 

"But as the existence of such a right is confirmed neither by 
the doctrine nor by the practice of international law; as the 
Peruvian Corporation itself has not attempted to justify it by 
alleging any authority or any precedent ; as it rests on an inac- 
curate judicial appreciation of the relations existing between 
the borrowing state and the private persons, subscribers to the 
loan; as indeed these relations exclusively appertain to private 
law and can in no case come under the rules of international 
law which govern judicial relations of the states among them- 
selves considered* as active and passive subjects of rights 
(Rivier Principles of International I/aw, vol. i, o. 45; Holtzen- 
dorff, Voljerrecht, p. i), and not the contractual relations 
formed between a state and a private person ; 

" Whereas it is true that states occasionally intervene in dif- 
ferences arising between a state and its creditors to protect the 
interests of their nationals and notably to demand the execution 
of engagements under which the debtor state pledged itself to 
apply certain property or certain revenues to the payment of 
certain debts, but this intervention, although exercised by virtue 
of international law, never has any object other than the accom- 
plishment of an obligation, the nature and scope of which are 
determined by the rules of civil law under which it originated; 

" Whereas the plaintiff which, according to its own confession, 
holds no mortgage in the sense of civil law, can not, therfefore, 
claim any analogous guaranty based on a principle of inter- 
national law." (Tribunal Arbitral Franco-Chilean, Sentence, 
P- 253-) 

It will be observed that none of the so-called pledges given in 
any of these contracts can be regarded as equivalent to the legal 
situation created by or arising out of the Wheelwright contract 
of 1876, which specifically appropriates to the payment of the 
obligation recognized by the contract as due a certain part of 
the proceeds of a particular custom-house — ^that is to say, all of the 
proceeds received at the Arica custom-house over and beyond a 
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SBecified sum (405,000 bolivianos annually) which was retained 
1^ the Government of Bolivia to assist in meeting the current 
expenses of the Government. 

It was fully set forth in the Case of the United States, Point III, 
Sub-Point A, page 257 et seq., that the customs collected at Arica 
and properly belonging to the Government of Bolivia at the time 
this contract was made far exceeded the annual 405,000 bolivianos; 
that this fact was known to the Government officials of Bolivia; 
that they had it specifically and distinctly in mind when they 
negotiated and concluded the Wheelwright contract; and that 
they intended that this ejfcess, which was definite in everything 
except the mere amount, should go to the. concessionaries. That 
their belief upon this point was well founded is conclusively 
demonstrated by the fact that the Government of Chile, after 
taking over the collections of the customs of 1880 at Arica, derived 
from such customs a sum (over and above the share later retained 
by Chile to meet the expenses of collection, and to cover the ap- 
propriate portion corresponding to the consumption of goods in 
Arica) more than sufficient to satisfy completely the Wheelwright 
obligation within two years or by the middle of 1882. 

This definite appropriation to a specified object of a fixed and 
determined amount clearly differentiates and distinguishes the 
Wheelwright contract from the contracts relied upon by the 
Peruvian Corporation and passed upon and adjudicated by the 
Lausanne Tribunal. Moreover, the tribunal had clearly in mind 
the principle herein contended for, since in that part of the decision, 
as above set forth, which the Government of Chile omitted from 
its quotation, the tribunal specifically stated that — 

" It is true that states occasionally intervene in differences aris- 
ing between a state and its creditors to protect the interests of 
their nationals and notably to demand the execution of engage- 
ments under which the debtor state pledged itself to apply 
certain property or certain revenues to the payment of certain 
debts, but this intervention, although exercised by virtue of 
international law, never has any object other than the accom- 
plishment of an obligation, the nature and scope of which are 
determined by the rules of civil law under which it orginated." 

The conditions set forth in this extract are precisely and fully 
met by the provisions of the Wheelwright contract, and there- 
fore this decision which the Government of Chile invokes to 
support its contentions not only fails so to do because of the 
differences which exist between the contract under discussion 
and the Wheelwright contract, but on the contrary the decision 
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of the tribunal distinctly recognizes that under instruments suoh 
as the Wheelwright contract creditors have a title which t^ 
granting and the succeeding government must respect, and that to 
secure the enforcement of such instruments the creditor may invoke 
the assistance of his own government. 

Before closing this phase of the discussion of the present case, 
the Government of the United States desires to call attention with 
reference to the question as to the nature of the rights granted to 
Alsop & Co., under the Wheelwright contract of 1876, to certain 
admissions made by the Government of Chile which in the judg- 
ment of the Government of the United States makes complete and 
perfect the analysis already given before. In the first place the 
Government of Chile has made the following statement as recorded 
on page 6 of the Case of the Government of Chile : 

Statement op Chilean Case. 

" It will be sufficient at this stage to sa}' that a capi- 
tal debt was therein agreed, and that rights were given 
to Alsop & Co., in respect of certain Customs duties of 
Arica and certain mines in the district of Caracoles, 
for the purpose of enabling them to recover principal 
and interest." (Chilean Case, p. 6.) 

There is here, as will be observed, a clear and definite statement 
that the Wheelwright contract did give to Alsop & Co. certain 
rights, and with this admission of the Government of Chile in 
mind it is also of interest to observe the conclusion which the 
Government of Chile draws with reference to the rights of Alsop & 
Co., if such rights are private in their nature. On this point the 
Government of Chile says : 

Statement of Chilean Case. 

"If the premises from which the Government of the 
United States deduces these conclusions were correct, 
the Government of Chile would find little difficult}' 
in discovering common ground, since it has never 
ignored the elementary rule that private property 
must be respected by belligerents. On the contrary, 
the weakest nations have most interest in the constant 
observance of the principle that war is only waged 
between one State and another." (Chilean Case, p. 15.) 

In face of the analysis above made, which it is submitted con- 
clusively demonstrates that the rights granted under the Wheel- 
wright contract of 1 876 were private rights, and in face of the admis- 
sion to the same effect by the Government of Chile as that admis- 
sion has just been set forth, the Government of the United States 
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submits that the two .Governments are here actually xipon common 
ground, and that this being so the rule as to private property 
which is recognized by the Government of Chile in the quotation 
last above made must be regarded as applying in this case, and 
therefore the Government of Chile must be considered as having 
recognized the principles of law and the liabilities resulting there- 
from for which the Government of the United States is herein 
contending. , 

misceivivaneous chilean statements under this point. 

Statements op Chilean Case. 

" It may be claimed that, in the Treaty of Peace with 
Bolivia of 1904, there is an arrangement binding the 
Government of Chile to respect the guarantees of the 
claim of Alsop & Co. The reference is apparently to 
the last clause of Article 2, which established that: 
'The High Contracting Parties will recognize the pri- 
vate rights of natives or strangers which have been 
legally acquired in territories which, in virtue of this 
Treaty, are under the dominion of either country.' 
Such a disposition relates exclusively to the civil rights 
which have the capacity of being 'acquired' accord- 
ing to the legislature of the ceding country." (Chilean 
Case, p. 21.) 

It is not entirely clear what is meant by the phrase "civil 
rights " as used iri this statement. If the phrase is to be interpreted 
in accordance with the meaning which is usually attached thereto 
under the common law — that is, if the rights contemplated by the 
phrase are the rights of personal security, personal Uberty, and 
the right to hold and enjoy property — such rights as were enu- 
merated in the great BngUsh Bill of Rights of 1689, or as were 
broadly described in the American Declaration of Independence 
as the right of "life, liberty, and the pursuit of happiness" — then, 
indeed, this is a novel interpretation of such a treaty provision, 
an interpretation,' indeed, which could scarcely be supported by 
logic or precedent. If, on the other hand, the phrase is intended 
to have reference to property rights "which have the capacity of 
being 'acquired' according to the legislature of the ceding coun- 
try" — that is, ordinary property rights — then it is only necessary to 
say that (as was fully demonstrated in Point I of the Case of the 
United States) the rights acquired under the Wheelwright con- 
tract of 1876 come clearly within the rights contemplated by the 
treaty. Upon this point it is not without interest to observe 
61406 — 10 9 
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that the courts of Chile have recently given to that provision the 
interpretation last suggested, which, indeed, accords with the 
plain purport of the language and the usual meaning given to 
such a provision. 

In a suit brought by Don Carlos Aramayo against the State in 
the matter of the measurement of the nitrate properties in the Toco, 
the court of first instance, in delivering its opinion, made the follow- 
ing statements regarding this treaty provision : 
ft 

"5th. And whereas: The petition, therefore, refers to nitrate 
properties granted in 1873 by the Authorities of Bolivia and in 
accordance with BoUvian jurisprudence in the territory which, 
passed under the sovereignty of Chile in the Treaty of Peace 
and Friendship of the 20th of October of 1904, the Bolivian 
law must be applied to the case in conformity with Article IX 
of the Civil Code, the law of the 7th of October of 1861, and 
Article II of said Treaty, according to which 'there will be 
recognized by the High Contracting Parties the private rights of 
their citizens and of foreigners which might have been acquired 
legally in the territories which, in virtue of this Treaty, ' or, in 
other words, as to Chile, in the territories situated between the 
River Loa on the North and parallel 24° on the South, in con- 
formity with the Complementary Protocol of said Treaty 
dated November 15th, 1904. (Appendix, p. 147.) 

Statement op Chilean Case. 

"The species of anticresis constituted by the de- 
livery of the 'estacas' in order that the creditor may 
pay himself out of the produce does not constitute a 
real right under the Bolivian "Civil Code or under that 
of Chile, the only systems of law to which the Con- 
tracts entered into herein between the Government 
of BoUvia and its creditor the firm of Alsop & Co. 
could be subject. In fact, the former of these Codes 
authorizes under another name a system of anticresis 
under which the creditor pays himself the produce of 
the personal or real property conveyed for this pur- 
pose; but the creditor has no right of property nor of 
preference, in payment of his claim, over the thing 
given in anticresis, as is shown by Articles 141 6 and 
following of the Bolivian Code in force at the date of 
the Contract. Articles 1429 and following of the 
Code which now governs the civil relations of citizens 
of that country may also be cited in this connection. 

"The Chilean Code is not less explicit. Applying to 
anticresis the same effects as the Bolivian Code, it 
expressly provides (Article 2438) that anticresis does 
not give the creditor for himself alone any real right 
over the thing conveyed. In this way it solved the 
difficulty raised by a few jurists who thought they 
saw in such a contract some of the elements that con- 
stitute a real right." (Chilean Case, p. 18.) 
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The question of the exact nature of the Wheelwright contract, 
with particular reference to its relation to a contract of anticresis, 
has, it is believed, been akeady sufficiently discussed in the Case 
of the United States, Point II, Sub-Point B, page 161 et seq. It 
will be recalled that, as was shown in that analysis, the Wheel- 
wright contract, so far as it concerned the estacas of public 
instruction located in. the Littoral, provided that these estacas 
should be leased to the concessionaries for a period of twenty-five 
years; that they should be operated (except as to two mines 
specified, the proceeds of which were to be applied to the payment 
of accrued interest) under a plan which provided that 60 per 
cent of the net proceeds of the operation of the mines should go 
to the concessionaries and that the other 40 per cent should go 
to the Bolivian Government, with the further provision that this 
40 per cent should be applied by the concessionaries to the pay- 
ment of the debt of 835,000 bolivianos and interest, so long as 
any part of said debt or interest remained unpaid — it being also 
stipulated that such amounts of said 40 per cent as remained 
from the operation of the mines after the paying of said debt with 
interest should be turned over to the Bolivian Government. 

As was pointed out in the Case of the United States (p. 1 78 et seq.) 
this was one of the kinds of contract which the National Execu- 
tive was authorized to make with reference to these mines. Such 
were the stipulations of the decree of 1852 (the first positive law 
providing for the creation of these estacas) , as well as the stipula- 
tions of the law of October 19, 187 1, which authorized the Execu- 
tive "to celebrate contracts of renting or working in partnership 
all the mines (Estaca-Minas)," as likewise the stipulations of the 
decree of November 2, 187 1, based upon the law of October 19, 
and the decree of September 19, 1872, under which laws and 
decrees the Wheelwright contract of 1876 was negotiated and 
concluded. 

Moreover, this is precisely the kind of a contract (as was pointed 
out in the Case of the United States, p. 163 et seq.) which was nego- 
tiated and concluded between the Bolivian Government and Pedro 
Lopez Gama under date of April i , 1873. It will be recalled in con- 
nection with the Gama contract that the resolution of December 2 1 , 
1872, recognizing in Gama the right to the value of 150,000 regis- 
tered tons of guano, provided in its third article that "the total 
amount of one million eighty-seven thousand five hundred pesos, 
which is the value of one hundred and fifty thousand tons at the 
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average price of seven pesos two reals, as agreed upon, shall be 
paid to Mr. Pedro Lopez Gama out of the net proceeds of the Gov- 
ernment from the operation of the mines which are to be let out as 
concessions on April ist, 1873." (App. I, Case of the United States, 
p. 305.) Pursuant to the plan announced in this resolution, the 
Government of Bolivia called for bids for the operation of the Gov- 
ernment estacas and as a result received three proposals, one from 
Messrs. George Earl Church, Bmile Erlanger, and Julius Beer; 
another from Pedro Lopez Gama; and a third from Mr. Narciso 
Noriega, attorney for Mr. Carlos von der Heyde. (App. I, Case of 
the United States, p. 314.) The Bolivian Government accepted the 
Gama proposal and awarded to him the contract for the exploita- 
tion of these mines. It is entirely clear that in this Gama contract 
it was merely a coincidence that the man who secured the contract 
for the operation of the mines was also the man to whom the Gov- 
ernment of Bolivia owed a debt, and, further, that so far as the debt 
and the contract for the operation of the mines are concerned they 
were entirely separate and distinct. This is made clear by the 
Minister of Finance of Bolivia in his report to the Congress of 1874, 
in which, after setting forth the facts relative to the recognition of 
an indebtedness to Gama and the negotiation with him of the 
mining contract of April i, 1873, the Minister remarks that "by 
coincidence of personal circumstances the partnership contract per- 
fected the compromise, which was incomplete because the Govern- 
ment had not specifically determined the manner in which it would 
fulfill its obligations to satisfy the claim recognized." (Appendix, 
p. 166.) 

It will be observed, therefore, that the Gama transaction taken 
as a whole provided for the leasing of the mines, the payment 
to the Government of a certain percentage of the net proceeds, 
and of an appropriation of a part of the Government's share to 
the payment of the Gama debt. This was precisely the nature and 
character of the Wheelwright contract. It likewise provided for 
the leasing of the mines, for the payment to the Government 
of a percentage of the net proceeds, and for the application of the 
Government's share to the payment of the debt recognized as 
due to Wheelwright. It is believed to be unnecessary further to 
discuss this matter in order to estabHsh that the legal effect of 
these two contracts was precisely the same and that neither 
constituted in any sense at all a pledging or hypothecating of the 
mines for the payment of the debt. Nor does such a contract 
as that set forth constitute a contract of anticresis. It is deemed 
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unnecessary to repeat here the technical analysis of the require- 
ments of a contract of anticresis which was given in the Case 
of the United States (Point II, Sub-Point B, p. 172 et seq.), and 
reference is made thereto, should it be desired again to con- 
sider that matter. It might be said, however, that the analysis 
therein made conclusively demonstrates, as the Government of the 
United States submits, that this contract fails utterly to meet the 
requirements and to embody the essential elements of the contract 
of anticresis. 

Chilean Point. — (C) The Debt was not Local. 

Statements op Chilean Case. 

"A further reason for saying that the present claim 
does not fulfil the conditions of a right of private prop- 
erty is found in the fact that the succession of Chile 
to Bolivia was not a complete succession, but only a 
succession to a small portion of Bolivian territory. 
This is an important consideration, of a general char- 
acter affecting the validity of the claim from a very 
early period. 

" It is, no doubt, fairly arguable that when a State has 
entered into contracts and engagements, otherwise 
valid, with private individuals in respect of services 
rendered by them entirely for the welfare of the territory 
of that State, and when such a State is afterwards 
annexed to another it is equitable that the annexing 
State should respect those contracts and engagements. 

" So if the moneys which it is said were lent by Lopez 
Gama to Bolivia had been employed to the exclusive 
benefit of the territory in which were situate the mines 
set apart to the successors of his claim, and if there had 
been no other special circumstances to alter the situa- 
tion, Chile might perhaps — though by no means cer- 
tain — have been under the obligation of paying such 
debts. 

"But in the case of Alsop & Co. this circumstance 
did not operate, but on the contrary it is very well 
known that the littoral was the most deserted part 
held by Bolivia, and that far from being a source of 
burdensome expense to Bolivia it was only a source of 
income destined to the use of the rest of the country. 

"The justice of these views has been conceded both 
by practice and by the works of theoretical writers." 
(Chilean Case, pp. 22 to 23.) 

Inasmuch as the argument under this heading appears to be 
based entirely upon the incorrect assumption that the Govern- 
ment of the United States is contending that there is a "universal 
or peremptory doctrine that the creditor of a conquered state 
must be indemnified by the conquering state," and inasmuch as 
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this is not the contention of the United States, it is perhaps 
sufficient answer to all that is said above to show that this point 
is not at issue between the two Governments and that the con- 
tentions of the Government of Chile, as above set forth, would 
seem to have no relevancy or pertinency to the contentions which 
the Government of the United States is in fact making in this 
case. 

To show how clearly this is the situation and how inapplicable 
the supposed contention of the United States would be to the situa- 
tion in this case, it is only necessary to show that the Government 
of Chile did not conquer Bolivia, but in fact took only a small pro- 
portion, in square miles, of the territory of Bolivia, and that there- 
fore the doctrine with the promulgation of which the Government 
of Chile appears to charge the United States, even if such doctrine 
were well founded in international law, could have no applica- 
tion to the present case. But as the question of the locality of 
this debt has been raised by the Government of Chile the Gov- 
ernment of the United States is pleased to submit the following 
discussion upon this point. 

Before calling attention to the attitude heretofore taken by the 
Governments of Bolivia and Chile upon this question of the locality 
of this debt, it may be well to observe that in speaking of the 
locality of a debt there are at least two kinds of locality which 
must be considered : First, the locality of expenditure of the sums 
represented by the debt; and. Second, the locality of payment, or 
the locality which is charged with the discharge of the obligation. 

This is the principle announced by Hall. Speaking of the local 
right and obligations which, upon the division of a state, are 
transferred to the new state, he says : 

"Local debts, whether they be debts contracted for local 
objects, or debts secured upon local revenues, are binding upon 
it." (International Law, 5th ed., p. 92.) 

The entire argument of the Government of Chile is based on the 
assumption that there is but one sort of locality, namely, the 
locality of expenditure, and that since it cbnsiders that this case 
does not meet the requirements of that particular kind of locality, 
therefore the Government of Chile can not be regarded as 
responsible therefor. 

It is believed, however, that as a matter of fact and law the debt 
in the present case answers in a large measure the requirements of 
the first kind of locality and completely meets the demands of the 
second. 
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As to the first of these localities, the locahty of expenditure, it 
may be observed that, as is apparent from the r^sum6 ahready 
given of the operations of Gama in the I/ittoral, all the transactions 
between Gama and the Government of Bolivia (out of which the 
Gama debt arose) had to do exclusively with operations in the 
territory which was afterwards taken over by the Government of 
Chile, which territory the two Governments have heretofore con- 
tended was charged with the payment of this obligation, such 
operations and transactions all having to do with the exploitation 
of guano from the Littoral. Moreover, it was because the Gov- 
ernments of Chile and Bolivia interfered with the formal rights 
granted by BoUvia to Gama in the Littoral that the losses incurred 
by Gama arose, and that the rights conferred upon Gama in 
compensation for such losses were given. Further, it appears 
that the money spent by Gama (which money had been advanced 
by Alsop & Co.) was in large part used by Gama in explorations 
conducted in the Bolivian Littoral, in order to determine the 
location and extent of the guano deposits to be found in that 
region and also in facilities for loading and shipping the guano. 
In view of these facts it is submitted that the debt may properly 
be regarded as having been incurred by reason of expenditures 
made by Gama in the very territory which both parties afterwards 
regarded as charged with the payment of the debt. In other 
words, there was in this case a locality of expenditure — that is, 
money was actually expended in and for the benefit of the territory 
to which the parties afterwards looked for its Uquidation and dis- 
charge. This being true, there is here, at least in part, a "debt 
contracted for a local object " (as defined by Hall) and therefore 
a debt which should be met by the State taking over the territory. 

But whatever may be the situation with reference to the locality 
of expenditure as thus explained, it is entirely clear that the 
situation here meets the requirements of the other locality men- 
tioned — that is, the locality of payment — and that the parties 
interested — that is, both Bolivia and Chile — have always recognized 
this to be the true situation. 

In the Matta- Reyes protocol of May 19, 1891, it was provided 
in the second article that — 

" The Government of Chile will take charge of and assume 
the payment of the obligations recognized by that of Bolivia 
in favor of * * * as well as the credits which encumbered 
the income from the Littoral by reason thereof and which are 
* * * the credit acknowledged in favor of Lopez Gama, 
representing the House of Alsop & Co., of Valparaiso * * *; 
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the products of the custom-houses of Arica and Antofagasta, in 
consequence, remaining free of all encumbrance on importations 
for Bolivia." (Case of the United States, p. 272.) 

It is unnecessary to point out that at this time the debt was 
considered by both parties as a UabiUty that was an encumbrance 
upon the Littoral and the custom-house receipts, which would 
remain free from encumbrance only upon the payment of the debt. 

In the treaty of peace and friendship negotiated between the 
two Governments under date of May 18, 1895, it was provided in 
article 2 as follows: 

"The Government of Chile assumes the obligations recog- 
nized by the Government of Bolivia in favor of * * * . It 
binds itself furthermore to pay the following debts which encum- 
bered the Bolivian littoral, namely : * * * the credit of Don 
Pedro Lopez Gama, now represented by the firm of Alsop & Co., 
of Valparaiso. * * *" (Case of the United States, pp. 273- 
274-) 
It will be recalled that it appears this treaty was approved 
by the Chilean Congress and proclaimed, and therefore it must 
be regarded as expressing the will and the views of the entire 
treaty-making power of the Republic of Chile. (See Boletin de 
las leyes i decretos del gobierno, 1896, page 307.) 

The attitude which was thus jointly taken by the two Gov- 
ernments at the time of the negotiation and signature of those 
treaties remains the attitude of the Government of BoHvia to 
the present time. In a note dated September 21, 1906^ from the 
Bolivian Minister of Foreign Relations to the American Minister 
at La Paz, the former set forth the position of his Government 
upon this question in the following language: 

" In reply I beg to advise Your Excellency that my Govern- 
ment has always considered that the responsibilities derived from 
obligations affecting the coast territory have followed the 
fortune of that territory and should be assumed by the holder 
thereof, the products of which have been enjoyed exclusively 
thereby, and that the generic responsibility founded on the 
general principles of law has assumed a positive character by 
the consummation of the Treaty of October 20, 1904, celebrated 
precisely with the object of settling all questions arising out 
of the cession of territory there contemplated and among 
them in a specific manner the credit of Messrs. Alsop & Co. 
By virtue of which, the same efforts which Your Excellency 
mentions in the Despatch under reply are proofs of the per- 
fect and absolute understanding of the stipulation referred 
to, efforts which will surely result satisfactorily in view of the 
justice and equanimity of the Governments of Chile and the 
United States." (App. I, Case of the United States, p. 35.) 
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Finally, the matter is placed beyond all doubt by the expres- 
sion of the Government of Chile itself through its Minister of 
Foreign Relations in a note dated July 2, 1904, in which, referring 
to a communication of the American Minister at Santiago, the 
Chilean Minister of Foreign Relations said: 

"In this respect, it corresponds to me to reiterate to Your 
Excellency that the Alsop claim is included among the other 
claims for credits weighing on the Bolivian Coast, the payment 
of which will be assumed by Chile on the terms to be estab- 
lished in the respective treaty at the close of the negotiations 
at present going on towards that object between the Govern- 
ments of Chile and Bolivia. Only then will it be possible for 
the undersigned to give to the said Alsop claim the attention 
it deserves." (App. I, Case of the United States, p. 90.) 

Chilean Point. — {D) Chile's Interference was not Wrongful or Injurious. 

Statements of Chilean Case. 

"But in the case of Alsop & Co. there are still other 
circumstances which would suffice to place beyond 
doubt the fact that Chile is in no way responsible to 
them. For the Claimants must show that the inter- 
ests interfered with were damnified in respect of purely 
private rights lawfully acquired and in a manner ex- 
ceeding the rightful prerogative of a sovereign State to 
govern and control territory subjected to it by con- 
quest. It is submitted that no such proof can be 
given by Alsop & Co., but that, on the contrary, Chile 
behaved with liberality in her dealings with the inter- 
ests of Alsop & Co. after the success of her military 
operations." (Chilean Case, p. 24.) 

It has already been conclusively demonstrated that the rights 
possessed by the concessionaries under the contract of December 
26, 1876, were private rights under any legitimate definition of 
that term and it is therefore submitted that the contention of Chile 
as expressed in this paragraph is without merit. 

Statements of Chilean Case. 

"Bolivia, to begin with, during the war with Chile, 
confiscated the property of the Chileans and took pos- 
session of the mines and funds of the great mining com- 
panies of Huanchaca, Corocoro, Oruro, and others 
belonging to Chileans, thereby entitling Chile in re- 
prisal to do the same with the properties of private 
persons in Bolivia; but she did not do so." (Chilean 
Case, p. 24.) 

It is further submitted by the Government of the United States 
that even if the fact alleged by Chile in this paragraph be true, 
namely, that Bolivia confiscated the property of Chileans and took 
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possession of mines belonging to Chilean enterprises, that can not 
be invoked as a reason why the Government of Chile should con- 
fiscate and take possession of neutral American interests located 
in the Bolivian Littoral. The doctrine of reprisal can have no 
such force as will justify, under the conditions of this case, the 
confiscation of property belonging to nonbelligerent and neutral 
aliens. 

Statements op Chii<ean Case. 

"Again, the mines given for common working to Alsop 
& Co. were situated in Chilean territory south of the 
twenty-third degree; Chile, on this account also, might 
have legitimately recovered them from those who were 
in possession of them without a valid title. But she 
did not do so. It is, indeed, essential to notice that 
Alsop & Co. continued in possession of the mines as 
long as they liked without any molestation from the 
Government of Chile. On the contrary, they enjoyed 
in so doing the protection of the Chilean authorities. 
This is evident from the documents which the company 
exhibited in their case before the Washington commis- 
sioner above referred to." (Chilean Case, p. 24.) 

As to these statements, it will be noted in the first place that 
the territory in which the mines were situated was not Chilean 
territory and never had been up to the time of the granting of 
the concessionary contract of 1876. This was clearly demon- 
strated in the discussion to be found in the Case of the United 
States under the heading of Revindication, page 130 et seq. 

In the next place, this being true, the statements in the Chilean 
Case that the Government of Chile might have "legitimately 
recovered them [the mines] from those who were in possession of 
them without a valid title " must be regarded as without founda- 
tion in fact or in law. The further statement that "Alsop & Co. 
continued in possession of the mines as long as they liked with 
no molestation from the Government of Chile" is likewise not in 
accord with the facts of this case. It is true that it does not 
appear that the executive officers of the Government of Chile 
actually evicted Wheelwright or those working for him from any 
of the mines which he held, but it is equally true, and this has 
been conclusively shown in the Case of the United States, that the 
courts of the Government of Chile, which, as well as the Executive, 
arfe a part of the Government and for the action of which, as much 
as for the action of the Executive, the Government of Chile is 
responsible, persistently refused to place Wheelwright in posses- 
sion of the mining estacas to which he was entitled under the 
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contract of 1876. This point has been fully covered by the 
discussion in the Case of the United States. (Point II, Sub-Points 
E and F, pp. 198-231 .) In view of these facts it is unnecessary to 
comment upon the further statement made in the Chilean Case 
that "on the contrary, they enjoyed in so doing [that is, in con- 
tinuing in possession of the mines] the protection of the Chilean 
authorities." 

Statbmbnts op Chilean Casb. 

"Next, as to the receipts of the Arica Customs. The 
circumstances relating thereto equally demonstrate 
the aims which animated Chile after her victories in the 
war provoked by Peru and Bolivia. As it has been 
said, these receipts being the property of the enemy, 
Chile was entitled to appropriate them in accordance 
with well understood principles of the baw of Nations. 
Bolivia may have offered to apply to the redemption 
of the Alsop claim a part of what might ultimately fall 
to her of these receipts, in accordance with certain 
arrangements that she had with Peru. But when the 
right to these receipts was lost to Peru, what could 
Alsop & Co. expect by this arrangement, and what 
receipts is it reasonable to suppose that they would 
have collected in time of war, seeing that they never 
collected them in time of peace ?" (Chilean Case, p. 26.) 

As has already been pointed out above in discussing the nature 
of the rights held by the concessionaries under this contract, Chile 
was not entitled to appropriate these rights and there are no well- 
understood principles of international law giving to her any such 
rights. On the contrary, as was fully discussed in the Case of the 
United States, as cited above, it is entirely clear' that customs 
receipts pledged to the payment of a debt contracted by the retir- 
ing sovereign are not subject to appropriation by the overrunning 
sovereign. (Case of the United States, pp. 265-270.) The bal- 
ance of the paragraph relating to the arrangements Bolivia had 
with Peru as to the customs receipts is not clear. For example, that 
"When the right to these receipts was lost to Peru, what could 
Alsop & Co. expect by this arrangement?" 

The exact arrangement which existed between the Governments 
of Bolivia and Peru regarding the collection and distribution of 
the customs receipts at Arica seem not to be fully understood by 
the Government of Chile. This matter was fully discussed in the 
Case of the United States, on pages 259 to 264, from which dis- 
cussion<it will appear that the conclusions above expressed are 
not wholly in consonance with the conditions as they existed. 
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Statements of Chilean Case. 

"Moreover, the occupation of Chile benefited them 
in their status as creditors of BoHvia, as will be seen. 

"According to the Pact of Indefinite Truce made 
between Chile and Bolivia in 1884, the receipts which 
the Arica Customs might produce in the possession of 
Chile were divided as follows : 25 per cent, was reserved 
by Chile for the expenses of the service of the said 
Customs, and 75 per cent, remaining was handed to 
Bolivia, she having to invest 40 per cent, in satisfying 
the indemnities that Bolivia owed to the Chilean citi- 
zens whose property she had confiscated, the balance 
of 35 per cent, remaining at Bolivia's free disposal. 

"It would appear to follow that Alsop & Co., after 
the war, were actually in a better position than before in 
their relations with Bolivia ; before the war they never 
succeeded in collecting any of the receipts of the Arica 
Customs wh'ich had been attached for the redemption 
of their claim; after the war Bolivia became entitled 
to receive, and in fact received for many years, a large 
share of these receipts, whereafter the guarantee given 
to Alsop & Co., illusory in its origin, became valid and 
effectual. Why did Alsop & Co. — why did the Gov- 
ernment of the United States who protected them — 
never recover from Bolivia herself this claim, by en- 
forcing the guarantee upon which so much belated 
reliance is apparently placed to-day?" (Chilean Case, 
pp. 26 and 27.) 

The question put in the last paragraph by the Government of 
Chile may be briefly answered in the following manner: 

The Government of the United States has never pressed the 
Government of Bolivia for the payment of the debt recognized 
in this contract for the following reasons : In the first place, the 
contract provided that the concessionaries were entitled only to 
that part of the customs receipts which exceeded 405,000 bolivi- 
anos annually. From the time Chile took possession of the 
Arica custom-house, about the middle of the year 1880, until the 
pact of truce of 1884, the Government of Chile appropriated all 
of the customs receipts of the Arica custom-house, giving none 
whatever to Bolivia. After 1884 Chile imposed upon the Govern- 
ment of Bolivia a distribution of the Arica customs receipts under 
an arrangement by which 65 per cent went either directly or 
indirectly to the Government of Chile — that is, 25 per cent was 
reserved to Chile for the service of the custom-house and to the 
part which corresponds to Chile for the dispatch of merchandise 
for consumption in Tacna and Arica (App. II, Case of the United 
States, p. 327), and the other 40 per cent was to be used, as stated 
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in the Chilean Case, "in satisfying the indemnities that Bolivia 
owed to Chilean citizens." The balance, 35 per cent, was the 
total amount at the disposal of Bolivia, and this amount, save in 
the one year 1885, when Bolivia's share amounted to 612,841 
bolivianos, never exceeded by more than a few thousand bolivi- 
anos (entirely insufficient to meet the bare requirement of interest, 
to say nothing of the principal) the 405 ,000 bolivianos reserved to 
Bolivia. (App. II, Case of the United States, p. 369.) 

Again, the Governments of Chile and Bolivia have always 
regarded, and have so expressed themselves in their formal 
treaties and stipulations, that the obligation due to Alsop & Co. 
was a charge on the Littoral; that it followed the Littoral, and 
that its solution should be made in accordance with the final dis- 
position of that territory. Inasmuch therefore as the two Govern- 
ments were constantly providing that this territory should be 
left in the hands of Chile, the Government of the United States 
has been wilUng that the Government of Chile should, pursuant 
to the arrangement between herself and the Government of 
Bolivia, pay this claim, and, having in mind the general condi- 
tions and circumstances attending the negotiations of the two 
Governments, the Government of the United States has always, 
as was pointed out in the Case of the United States (p. 350), 
been of the opinion that on broad principles of equity and justice 
the contract as well as the tort should be satisfied by the Govern- 
ment of Chile. 

Again, the Government of Chile has, since 1884, continuously 
promised to settle thfe claims of American citizens arising out of 
the actions of the Government of Chile in the War of the Pacific 
(Case of the United States, p. 285), and in 1892 specifically prom- 
ised, which promise has been periodically reiterated since that 
time, to settle this claim, principal and interest. (Case of the 
United States, p. 288 et seq.) 

Finally, as has just been indicated, the Government of Chile 
has repeatedly undertaken with the Government of Bolivia, in 
formal treaties and protocols, to satisfy this claim, and the 
Government of Bolivia, when approached upon the matter and 
asked concerning it, has uniformly stated that this was a claim 
which had been taken over for adjustment by the Government 
of Chile. 

Regarding the tort side of the claim, the Government of the 
United States has never presented it to the Government of Bolivia, 
for the reason that the-Government of BoHvia had no part or 
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parcel in the liability for the damages suffered by reason of the 
tortious acts of the Government of Chile — the result of the action 
of the Chilean courts in the misapplication of the principles of 
international law. For this the Government of Chile is exclusively 
responsible. (Case of the United States, Point II, Sub-Points C 
to F, inclusive, p. i8i et seq.) 

Statements of Chilean Case. 

"According to the declarations of the Claimants 
made before the Court of Washington, the Arica 
Customs in possession of Chile produced receipts 
sufficient to have paid several times over the claim 
of Alsop & Co., and if' Bolivia did not liquidate this 
claim, it was certainly not because Chile took posses- 
sion of these receipts." (Chilean Case, p. 27.) 

As the paragraph of the Chilean Case quoted above has pointed 
out, the Government of Chile, by the provision of the pact of 
truce, controlled the distribution of 65 per cent of the customs 
receipts of the Arica custom-house, leaving 35 per cent to the 
Government of BoUvia, which share, with the exception of one 
year, barely exceeded the amount to which Bolivia was entitled 
tmder the Wheelwright contract. In view of these facts, declared 
in the Chilean Case, it is unnecessary to characterize the statement 
that "if Bolivia did not liquidate this claim it was certainly not 
because Chile took possession of these receipts." 

Statements of Chilean Case. 

"It may be further recalled that in 1883 Chile con- 
cluded a Treaty of Peace with Peru expressly stipu- 
lating that Chile should continue to^ occupy as a 
sovereign the provinces of Tacna and Arica, and that 
this occupation, exerciseable according to Chilean laws, 
should not be fettered by any condition limiting the 
exercise of her sovereignty. So that, even supposing 
that Chile had no treaty with Bolivia, the treaty with 
Peru alone would have entitled her to appropriate 
the receipts of the Arica Customs." (Chilean Case, 
p. 27.) 

Here, again, the learned counsel preparing the Case of the Govern- 
ment of Chile manifest what must be designated as a remarkable 
lack of acquaintance with the actual facts and conditions as they 
existed in this territory. As has been carefully pointed out in the 
Case of the United States (p. 259) , Peru and Bolivia entered into an 
arrangement by which Peru collected at Arica, the point of debarka- 
tion of foreign goods going to Bolivia by way of the Pacific, the cus- 
toms dues which Bolivia desired to levy upon such foreign goods so 
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imported into her territory through this port. This arrangement 
was a mere matter of treaty stipulation, which stipulation could be 
varied by the parties at their will. At the time the Government 
of Chile took possession of the port of Arica the treaty stipulation 
existing between 'Peru and Bolivia upon this matter provided 
merely that Peru should be given 5 per cent of the customs col- 
lected upon Bolivian goods for the services of her wharves, docks, 
etc. This in no wise created any absolute right in Peru to levy the 
customs duties for Bolivia. It is therefore wholly inaccurate, and 
entirely beside the point, to suggest that the treaty between Chile 
and Peru could confer upon Chile the right to collect and appro- 
priate the Bolivian customs. If by the statement in the Case of 
the Government of Chile it is meant that Chile had the right by 
reason of her treaty with Peru to collect the customs upon goods 
coming into the Tacna and Arica districts, it is readily admitted that 
this is a fact; but it must also then be observed that this had 
nothing to do with Bolivian customs which Bolivia had a right 
to collect at her own frontier, and that therefore it would appear 
that this proposition is beside the point. It would seem that the 
reason for making any arrangement whatever upon this matter 
between Bolivia and Peru was the fact that it was easier to collect 
Bolivian customs at a seaport custom-house than at an inland 
custom-house upon the Bolivian frontier; hence the arrangement 
between Bolivia and Peru regarding the collection of Bolivian 
customs at the Arica custom-house. 

Statements op Chilean Case. 

" Equally void of foundation is the argument of the 
Government of the United States based on the law- 
suits Alsop & Co. maintained to support their rights 
to the 'estacas.' 

" It can be affirmed most categorically that the Gov- 
ernment of Chile did not molest in the slightest degree 
Alsop & Co., either in the possession or in the work- 
ing of the mines. 

"It is a fact that Wheelwright had lawsuits and 
difficulty in holding possession of the mines. Such 
actions, however, without exception, were against 
private persons, and he had to encounter the same 
difficulties and troubles whilst the mines were under 
the sovereignty of Bolivia, as is proved by the numer- 
ous plaints and claims that he presented to the 
Bolivian authorities to protect him in the possession 
of the mines. 

" The complaint, therefore, is ill-founded that Chile 
disturbed the enjoyment of these mines and the 
very existence of actions against private persons 
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proves that, after the war, Alsop & Co. continued in 
possession of the mines and that they recognized the 
competence and were glad to appeal for the protec- 
tion of the Chilean Courts. 

" The Government of the United States apparently 
charges Chile with having confiscated the mines 
worked by Alsop & Co. in conjunction with the 
Bolivian Government; but the pleadings presented 
by Alsop & Co. which Chile places at the disposal (if 
required) of the Royal Arbitrator prove the contrary; 
that is, that they continued to work the mines as if 
Bolivia, in whose name they held them, had continued 
to be their owner. 

" But the Government of the United States goes 
further in its charges and even maintains that Chile, 
after the occupation and recovery of the territory 
in which the mines were situate, had no right to 
subject their working to the Chilean laws, but ought 
to have treated the laws of Bolivia as still effective. 
Thus it says: The Chilean law obliges miners to keep 
up a certain minimum of work in the mines in order 
not to lose possession of them, and as this condition 
was more burdensome to Alsop & Co. than those 
imposed by the Bolivian laws, under whose sway 
they acquired their rights, Chile has caused damage 
to private property, contrary to the I/aw of Nations." 
(Chilean Case, pp. 27-28.) 

The matters referred to in these paragraphs of the Case of the 
Government of Chile have been discussed at length in the Case of 
the United States mider the heading of Point II, page 1 1 1 et. seq., 
to which reference is made for a complete and, it is believed, 
satisfactory answer to all of the allegations thus made by the Gov- 
ernment of Chile. It was there set forth and substantiated by 
documents and legal authorities that the Government of Bolivia by 
and through the contract of 1876 duly, properly, and legally 
granted to the concessionaries under that contract certain rights, 
titles, and interests in the government estacas located in the 
Bolivian Littoral; that such rights, titles, and interests were in 
the nature of and constituted a concessionary grant analogous to 
a leasehold interest, which concessionary grant was under the con- 
tract to run for a term of twenty -five years ; that the Government of 
Chile, upon taking possession and assuming control of the Bolivian 
Littoral, wrongfully interfered with and confiscated in a manner 
contrary to the well-established and universally recognized prin- 
ciples of international law certain of these vested rights, titles, and 
interests thus granted to the concessionaries rmder the contract of 
1876, and that for this wrongful interference, deprivation, and 
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confiscation the Government of Chile is hable in tort to the Gov- 
ernment of the United States for and in behalf of the claimants 
named. In the discussion of this point it was also explained that 
Wheelwright enjoyed in the government estacas for the pm-pose 
of occupation, possession, and exploitation the rights, titles, and 
interests which had been possessed by the State (Case of the 
United States, p. 181) ; that among the rights, titles, and interests 
so enjoyed by Wheelwright in such government estacas were 
(i) the right to hold said estacas free from the penalty of denounce- 
ment for abandonment and (2) the resulting freedom from the 
necessity of taking or remaining in possession of the estacas 
chosen and designated by him tmder his contract (Case of the 
United States, p. 185) ; that the Government of Chile violated and 
confiscated these all-important rights under his contract by 
applying to Wheelwright's rights, titles, and interests in said gov- 
ernment estacas, held tmder and pursuant to his contract, the pro- 
visions of the Chilean law, under which law it became necessary 
for him to expend large sums to avoid the penalty of denounce- 
ment, and by the application and enforcement of such law he was 
deprived (improperly and illegally) of certain rich mines to 
which he was entitled under his contract (Case of the United 
States, p. 190) ; and, finally, that the apphcation of the provisions 
of the law of Chile to the private vested rights held, possessed, and 
enjoyed by Wheelwright under his contract in a way and manner 
which amounted to and resulted in a deprivation and confiscation 
of these vested rights constituted a violation of the well-settled and 
universally recognized principles of international law that a con- 
queror must respect private rights, and that for this deprivation 
the Government of Chile is hable to respond in damages. (Case 
of the United States, p. 221.) 

The various allegations of fact and contentions and arguments 
made in connection with these statements of principles were fully 
supported by documents as to facts and by iegal authorities as to 
matters of law. His Majesty is therefore referred to the Case of 
the United States, sub voce, for a complete discussion of this 
branch of the case. From the discussion therein contained it 
will be seen that the Government of Chile did molest Alsop & 
Co. both in the possession and in the working of the mines and 
denied them some of their most valuable rights ; that Alsop & Co. 
did, moreover, as is stated by the Government of Chile, "recog- 
nize the competence and were glad to appeal for the protection 
61406 — 10 10 



144 United States vs. Chile. — Alsop Claim. 

of the Chilean courts," but the Chilean courts failed to grant them 
protection, and that they did not "continue to work the mines as 
if Bolivia, in whose name they held them, had continued to be 
their owner." 

With reference to the statement of the Government of Chile 
that "the Government of the United States goes further in its 
charges and even maintains that Chile, after the occupation and 
recovery of the territory in which the mines were situate, had 
no right to subject their working to the Chilean laws, but ought 
to have treated the laws of Bolivia as still effective," it should 
be observed that while this does not precisely state the position 
of the Government of the United States, which position upon 
this point was fully set forth in Point II of the Case of the 
United States, yet the courts of Chile have recently handed 
down a decision which goes far to contradict the position which 
the Government of Chile has taken upon this point. 

In a decision dated August ist, 1910, given by the court of first 
instance at Santiago, Chile, in a suit by Don Carlos Aramayo 
and others against the State, in re nitrate properties in the Toco, 
which the plaintiffs claimed under a grant from Bolivia, it was 
clearly set forth that the rights in the nitrate properties there under 
discussion had to be determined not by the provisions of the 
Chilean law, but by the provisions of the Bolivian law, under 
and in accordance with the provisions of which they were granted. 
While the entire opinion is of the greatest interest and value in 
connection with this particular point, the gist of the legal decision 
is contained in the following extract: 

"5th. And whereas: The petition, therefore, refers to nitrate 
properties granted in 1873 by the Authorities of Bolivia and in 
accordance with Bolivian Jurisprudence in the territory which 
passed under the sovereignty of Chile in the Treaty of Peace and 
Friendship of the 20th of October of 1904, the Bolivian law must 
be applied to the case in conformity with Article IX of the Civil 
Code, the law of the 7th of October of 1861 , and Article II of said 
Treaty, according to which 'there will be recognized by the 
High Contracting Parties the private rights of their citizens and 
of foreigners which might have been acquired legally in the ter- 
ritories which, in virtue of this Treaty, remain under the juris- 
diction of one or the other country,' or, in other words, as to 
Chile, in the territories situated between the River Loa on the 
north and parallel 24° on the south, in conformity with the 
complementary protocol of said treaty dated November 15th, 
1904." 

"20th. And whereas: The Government of Chile could neither 
have held possession 'animo domini' of the said lands, as the 
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administrative acts which it could have exercised in the nitrate 
zone before the treaty of peace and friendship made with Bo- 
livia on October 20th, 1904, could only imply an uncertain 
possession derived from military occupation, or, in other words, 
an occupation by force of arms; and whereas in any case, in the 
same treaty she agreed to recognize the private rights acquired 
legally in this territory, and should be considered as rights 
legally acquired, as has been shown in the foregoing considera- 
tions, and not merely as simple claims, and which rights were 
derived from the registration of the petition for the estacas on 
a discovery already registered, to obtain the measurement and 
possession of the ground composing the estacas adjudicated in 
said register." (Appendix, p. 147.) 

Statbmbnts of Chilean Case. 

"It is not proposed here to recur to the contention 
that Alsop & Co. never were rightful owners of these 
mines, any more than Bolivia; but in answer to this 
new charge of the United States a few observations 
will perhaps be sufficient. The United States after 
the war with Spain took possession of Puerto Rico ; a 
private person had in the island properties which he 
acquired during the Spanish domination; let it be 
supposed that according to Spanish I^aw these prop- 
erties were exempt from taxes; should they, there- 
fore, be exempt in perpetuity from taxation under 
the laws of the United States ? 

"The inhabitants of the island were not obliged to 
attend school during the Spanish Administration; 
will they have a right not to attend school under the 
new domination? Will they have a claim against the 
American Government if compulsory attendance 
involves them in pecuniary expenditure?" (Chilean 
Case, pp. 28-29.) 

Concerning the allegation that "Alsop & Co. never were right- 
ful owners of these mines, any more than the Government of 
Bolivia," the Government of the United States desires to do no 
more than again tq refer to the discussion of this point in the Case 
of the United States, page 130, in which this doctrine of revindi- 
cation is carefully examined in the light of the history of Bolivia 
and Chile with particular reference to the ownership of the Lit- 
toral and in which the conclusion is reached, based upon the 
authorities, that prior to the pact of truce of 1884 the Government 
of Chile had no right or interest whatsoever in the Bolivian Lit- 
toral notwithstanding that in the treaty of 1866 the Government 
of Chile had, for reasons and in a manner which need not here be 
discussed, obtained from the Government of Bolivia the recogni- 
tion that Chile was making claim to said territory. 
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Concerning the case put by the Government of Chile as to the 
treatment which might have been given to the residents of Porto 
Rico who had secured from the Spanish Government the right to 
be free from taxation, it is sufficient to say that neither the sup- 
posed case nor the principle involved therein has any relevancy to 
the matters tmder discussion in this case. In the first place, there 
is no analogy whatever between paying taxes and carrying out 
specified conditions of enjoyment under denouncement statutes, 
since the payment of taxes is necessary for the conduct of the 
business of the State and constitutes a part of the governmental 
methods and machinery, while the fulfilling of the requirements 
as to working mines in no wise adds directly to the income of the 
State, since, as has already been explained, it is a mere measure 
adopted by the State in order to make sure that mining proper- 
ties shall not be held idle but that they may be developed. 

Regarding the query as to what might happen to the inhabits 
ants of the islands who were not obliged to attend school undef. 
the Spanish regime and might be compelled to attend under the 
American regime, it is submitted that no comment is necessary. 

Statements op Chilean Case. 

"But, even setting aside the legal aspect of the case, 
how could the maintenance of a minimum of work 
in the mines injure Alsop & Co. ? None, since such 
mines were either good or bad; if the former, working 
them could not cause damage; if they were bad, the 
case is in any event grossly exaggerated. For the 
rest, it is well known that in the great mining centres, 
whatever the country in which they are situate (espe- 
cially in those countries where mines are the property 
of the discoverers), there are always a great number 
of actions and difficulties among the miners; but it 
would occur to nobody to make the respective Gov- 
ernments responsible for the consequences of such 
litigation." (Chilean Case, p. 29.) 

The Government of the United States admits that fulfilling the 
ordinary requirements of denouncement statutes, if the mines are 
good and paying, could cause no damage. The Government of 
Chile admits that if the mines were bad such working would cause 
damage, but adds that if they (the mines) "were bad, the case is 
in any event grossly exaggerated. " The question as to whether 
or not the amounts are exaggerated is one of the points for His 
Majesty's determination. The Government of the United States 
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in its Case (Point IV, Sub-Point A, p. 340 et seq.) submitted a 
detailed statement regarding losses suffered by the concessionaries 
as a result of this feature of the Chilean law. (See also App. I, 
Case of the United States, p. 482 et seq.) The* Government of 
the United States holds at the disposition of His Majesty the 
current account books of the operator of the mines in which 
the accounts are set forth in detail. The Government of Chile 
has also been notified that these books are held subject to her 
inspection and examination. (See Appendix, p. 27.) 

Regarding the statements made by the Government of Chile 
that in great mining centers " there are always a great number of 
actions and difficulties among the miners, but it would occur to 
nobody to make the respective Governments responsible for the 
consequences of such Htigations," it need only be said that 
wherever and whenever in such litigation, or in any other Htiga- 
tion, the courts of a government fail to give justice or err in the 
principles of international law which they apply, such erroneous 
judgments are, and always have been, a proper subject for diplo- 
matic representation and, if necessary, for diplomatic interven- 
tion. The history of international arbitration is, for the most 
part, made up of litigations regarding matters previously passed 
upon by the coiirts of one or the other of the countries which are 
parties to the arbitration. 

STAT:eMENTS Olf ChILBAN CaSB. 

"It is not claimed that the Courts of Chile are in- 
fallible; but Chile may fairly claim that they have 
attained to a standard of capacity and integrity of 
which no civilized community need be ashamed, and 
that their Judgments merit the same respect as those 
of the Courts of any other country. 

" In every civilized country, all its inhabitants, 
whether natives or strangers, are subject to the laws 
and the Courts of the land." (Chilean Case, p. 29.) 

The Government of the United States, in contending that the 
courts of the Government of Chile have in this matter given judg- 
ments out of harmony with and contary to the well-settled and 
recognized principles of international law, does not cast, and is 
not intending to cast, any reflection upon the independence, 
the honesty, or abiUty of the cotorts of the Government of Chile; 
on the contrary, the Government of the United States recognizes 
that the Chilean courts enjoy among their neighbors an enviable 
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reputation for the judicial temperament of the judges and for the 
generally just and righteous judgments which they pronounce. 
The Government of the United States simply contends that in 
this case those judges failed properly to understand, to invoke, 
and to declare certain fundamental and well-recognized principles 
of international law; 'that by reason of this fact they failed in 
this case properly to protect the property of American citizens; 
and that therefore the Government of Chile is liable to the Gov- 
ernment of the United States for this default. This situation is, 
as pointed out above, not a new or strange situation, nor is 
this contention one that need produce in the Government of 
Chile any feeling of resentment. In this connection it might 
be well to recall that the Government of the United States has 
not infrequently submitted to international tribunals the judg- 
ments of its highest courts upon questions of international law; 
and it is not without interest to quote, as setting forth the 
position of the United States upon this matter, the words of the 
Honorable Elihu Root in an address before the American Society 
of International I,aw, in which he said : 

"No court in the world has greater power and independence 
and honor than the Supreme Court, established under the Consti- 
tution of the United States, yet our Government, by international 
agreement, has submitted to international tribunals many cases 
which could have been, and many cases which already had 
been, decided by that great court. For example, the cases of 
the Peterhof, reported in Wallace's Reports, volume 5; the 
Dashing Wave (5 Wallace); the Georgia (7 Wallace); the 
Isabella Thompson (3 Wallace); the Pearl (5 Wallace); the 
Adela (6 Wallace), had all been decided by the Supreme Court, 
and they were resubmitted to an international tribunal, which 
decided them in the same way the court had decided them. 

"The cases of the Hiawatha (2 Black), the Circassian (2 
Wallace), the Springhock (5 Wallace), the Sir William Peel 
(5 Wallace), the Volant (5 Wallace), the Science (5 Wallace), had 
all been decided by the Supreme Court, and they were resub- 
mitted to an international tribunal, which decided them 
adversely to the decisions of the court, and the United States 
complied with the decisions of the arbitral tribunal." (Pro- 
ceedings of the American Society of International I^aw, Third 
Annual Meeting, p. 23.) 

In view of these principles and of the practice of the United 
States, as stated by the Secretary of State in the quotation just 
made, it is unnecessary to do more than say that the Govern- 
ment of the United States recognizes as correct and acts upon 
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the principles laid down by Mr. Webster and quoted by the 
Government of Chile (Chilean Case, p. 29), but it desires to say 
that there is another and further principle not stated by Mr. 
Webster, though certainly understood by him, and this principle 
is, that where a municipal court delivers an opinion not in con- 
formity with the principles of international law it is immaterial 
how honest, how dignified, or how impartial that court may be 
its judgments may be, at the option of the injured government, 
the subject of diplomatic adjustment. 

It is certainly no argument in favor of the reasonableness and 
propriety of the judgment in this case to state that "the doc- 
trines which the Chilean Courts appUed to the Wheelwright case 
were the same as those applied to Chilean Plaintiffs in similar 
litigation. " (Chilean Case, p. 30.) 

As was stated by Mr. Bayard, Secretary of State, in an instruc- 
tion to Mr. Buck, Minister to Peru: 

" It cannot be admitted that in every case the rights of a 
foreigner in that country [Peru] may be measured by the 
extent of the protection to person and property which a citizen 
might obtain. In times of civil conflict * * * it not infre- 
quently happens that citizens of a country are compelled to 
endure injuries which would afford ample basis for inter- 
national intervention, if they were inflicted on a foreigner." 
(Moore's Digest, Vol. VI, p. 252.) 

It would moreover appear from these statements that the 
Government of Chile has not properly apprehended the grormd 
upon which the judgment of the Chilean courts in this case are 
attacked. The attack is not, let it be said once for all, on account 
of any alleged partiality or lack of integrity or honor of the courts 
making the decision, but it is for the reason that, granting to 
the court all of these attributes, the court has, nevertheless, in 
the opinion of the Government of the United States, still failed 
properly to understand, to declare, and to administer the well- 
settled principles of international law, and it is because of this 
failure of the courts to deUver judgments in accordance with these 
principles, and because of the action of the Chilean Executive 
in adopting and enforcing these erroneous judgments of the 
Chilean courts, that the Government of the United States 
contends that in this case there has been a denial of justice 
which subjects the Government of Chile to liability for indemnity. 
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Chilean Point. — (E) Summary of Arguments. 

The main points raised by the Government of Chile have been 
already sufficiently discussed to permit the following matters to 
be disposed of with a word : 

Statbmbnt of Chilean Case. 

"i. Both the receipts of the Arica Customs and the 
'estacas' subject to the claim of Alsop & Co. were 
in the possession of hostile States and not of private 
persons and consequently Chile could lawfully confis- 
cate them." (Chilean Case, p. 32.) 

This is merely a statement of the contention that the rights 
held by the concessionaries under their contract were not private 
rights. It is submitted that it has already been estabUshed 
that they were private rights, and not public rights, and there- 
fore that the arguments of Chile based upon this assumption 
must be considered as without force. 

Statement of Chilean 'Case. 

"2. Chile, having lawfully recovered the territory 
in which the said mines were situate, was thereafter 
under no obligation to recognize the contracts which 
Bolivia had made with Alsop & Co. for their exploita- 
tion." (Chilean Case, p. 32.) 

This contention is foimded in part upon the erroneous principle 
stated in point No. i, just considered, and in part upon the fur- 
ther erroneous assumption that Chile was always owner of the 
Bolivian I^ittoral. The Government of the United States submits 
that there is no foundation in fact or in law for the revindication 
theory advanced by Chile. (See Case of the United States, p. 1 30.) 

With reference to this question of revindication the Govern- 
ment of the United States submits, in addition to the documents 
and contentions already set forth in its Case, an extract from 
the opinion of the. court of first instance at Santiago in the case 
of Don Carlos Aramayo and others against the State in re nitrate 
properties in the Toco, which, it is submitted, being a judgment 
of the Chilean courts, must be regarded as placing this point 
beyond question. In deciding in that case that the Bolivian and 
not the Chilean laws should apply to nitrate concessions granted 
by the Government of Bolivia in 1876 (prior to the occupation 
of the Littoral by the Chilean forces) the coiul said : 

"20th. And whereas: The Government of Chile could neither 
have held possession 'animo domini' of the said lands, as the 
administrative acts which it could have exercised in the nitrate 
zone before the Treaty of Peace and Friendship made with Bo- 
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livia on October 20th, 1904, could only imply an uncertain pos- 
session derived from military occupation, or, in other words, an 
occupation by force of arms; and whereas in any case, in the 
same Treaty she agreed to recognize the private rights acquired 
legally in this territory, and should be considered as rights legally 
acquired, as has been shown in the foregoing considerations, and 
not merely as simple claims, and which rights were derived 
from the registration of the petition for the estacas on a dis- 
covery already registered, to obtain the measurement and pos- 
session of the ground composing the estacas adjudicated in said 
register." (Appendix, p. 152.) 

Statement of Chilean Case. 

"3. Even if Bolivia, as possessor of that territory, 
had the right to make these concessions to Alsop & 
Co., Chile was under no duty to respect them, as the 
claim did not arise from debts contracted by Bolivia 
for the special benefits of this territory, but for the 
general purposes of the whole of Bolivia, and Bolivia 
remained liable to pay Alsop & Co. from other sources." 
(Chilean Case, p. 32.) 

This is merely the contention that the debt was not local, 
already discussed above in sufficient detail. Under the special 
circumstances of this case, the assumption that this debt was 
not local is without foundation in fact or law. 

Statement oe Chilean Case. 

"4. Chile, in fact, did not confiscate the mines in 
question and Alsop and Co. continued to work them as 
long as they liked." (Chilean Case, p. 32.) 

The Government of the United States has not contended that 
the Government of Chile actually took any of the mines held by 
Wheelwright. It has contended that, as to the mines already 
in his possession, the Government of Chile refused to recog- 
nize the full interest which Wheelwright held under his con- 
tract of 1876, and, further, that the Government of Chile 
refused to put him in possession of certain other mines to which 
he had a clear title under the provisions of" his contract with 
Bolivia. 

Statement oe Chilean Case. 

"5. If Alsop & Co. became involved in litigation 
against private persons and incurred losses and ex- 
penses on that account, Chile is not responsible either 
for the actions nor for the losses; for it has not been 
proved that there has been a denial or maladminis- 
tration of justice." (Chilean Case, pp. 32-33.) 

The Government of the United States contends, as has been 
set forth above and in its Case, that the claimants in this case 
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have suffered a denial of justice by reason of the failure of the 
courts of the Government of Chile properly to understand and 
administer justice in accordance with the principles of inter- 
national law which governed in this case. 

Statement op Chii,ean Case. 

"6. Although Chile was fully entitled to appropriate 
the receipts of the Arica Customs, firstly, as warlike 
occupant, and subsequently, by virtue of the Treaty 
of Peace with Peru, she did not do so, but agreed to 
leave to Bolivia the 75 per cent, of those receipts to pay 
her creditors, and if they did not enforce payment or if 
the indebted Government denied it them, no responsi- 
bility falls therefore upon the Government of Chile." 
(Chilean Case, p. 33.) 

As to the statements herein made, the Government of the 
United States must submit in all seriousness that this statement 
does not conform to the actual facts of the case. Under the 
arrangement with Bolivia 65 per cent of the customs receipts 
went to Chile and to Chilean citizens, leaving but 35 per cent for 
Bolivia, and it might, in this connection, be recalled to the atten- 
tion of His Majesty that, notwithstanding the Government of 
Chile was thus requiring that the Government of Bolivia apply 
to the debts of citizens of Chile 40 per cent of her customs 
receipts, not one cent of these customs' receipts was ever offered 
to or ever received by Alsop & Co., notwithstanding that the 
Government of Chile now contends that the company constituted 
a Chilean citizen. No explanation has ever been offered for this 
discrimination. 

Statement of Chilean Case. 

"7. Chile has a perfect right to legislate over its own 
territory, and those laws which do not injure existing 
individual rights themselves but which only change 
the conditions under which they can be enjoyed must 
be conformed to by all inhabitants, whether they be 
natives or foreigners." (Chilean Case, p. 33.) 

The Government of the United States admits the principle 
announced in this statement and contents itself merely with 
remarking that it has no application whatever to the present case, 
since in this case the question was not as to the mere change of 
the conditions under which the rights might be enjoyed, but as to 
the failure to recognize the rights themselves. 
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Chilean Point. — (F) Chile's alleged Promise prior to the Treaty of 1904. 

The many promises given prior to the 1904 treaty by the Gov- 
ernment of Chile to the Government of the United States and to 
the Government of BoUvia have been set forth in detail under 
Sub-Points B and C of Point III of the Case of the United States, 
pages 270-314. 

The Government of Chile has, in connection with this point, 
submitted no documents or evidence whatever, and the Govern- 
ment of the United States therefore considers that its statement of 
the case as already made will suffice upon this matter. 

It will be seen from the discussion, already made in the Case of 
the United States (p. 270), that on various occasions the Govern- 
ment of Chile promised to the Government of Bolivia in formal 
protocols and treaties to satisfy this obligation running from 
Bolivia to the concessionaries under the contract of 1876; and, 
further, that the Government of Chile likewise repeatedly promised 
the Government of the United States both in general and specific 
terms to meet this obligation running to the citizens of the United 
States. 

Regarding the further statement in the Case of the Government of 
Chile that " the United States affect to treat as a source of obUgation 
for Chile certain verbal declarations gathered by their Diplomatic 
Agents from an Under-Secretary of Chile's Department of Foreign 
Affairs" (Chilean Case, p. 34) , the Government of the United States 
respectfully refers to the fact that the promises relied upon by it 
were made not by "an Under-Secretary of Chile's Department of 
Foreign Affairs " but by the various Ministers of Foreign Relations 
for Chile from 1892 to 1904, who, in repeated formal diplomatic 
communications to the American diplomatic representative at 
Santiago, as well as by the duly appointed and accredited agent of 
the Government of Chile before the United States and Chilean 
Claims Commission, promised to pay this debt. As a matter of fact, 
only one reference is made to any promise by an Under-Secretary 
of Foreign Relations, and that was put forward merely to show 
that the interest item of the contract debt recognized by the 
Wheelwright contract was thoroughly understood by the Govern- 
ment of Chile, and that it was that Government's intention to 
pay the interest as well as the principal. This statement of the 
Under-Secretary might well be eliminated so far as the case of 
the Government of the United States is concerned and yet leave 
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the case thoroughly estabUshed upon the basis of a diplomatic 
undertaking. 

As to the right of diplomatic representatives to pledge the faith 
of their governments in formal diplomatic correspondence, or in 
agreements with private individuals, the Government of the 
United States begs again to invite the attention of His Majesty 
to the case of Trumbull v. The United States, in which case the 
United States and Chilean Claims Commission gave an award to a 
Chilean citizen upon the strength of a contract for services made 
by the American representative at Santiago, the contract being 
made without authority from his Government ; and to the Metzger 
case, in which the Government of Haiti was held to certain promises 
made by its Minister of Foreign Relations. (Case of the United 
States, pp. 309-312.) It need only be added that the intercourse 
of nations will become impossible if the plighted word of the nation 
given through its diplomatic agents, the customary means of com- 
munication with foreign governments, is to be regarded as the 
mere expression of personal opinion having no international force 
or significance. 

After having called attention, by way of presumed analogy to 
the present case, to certain commimications made to the Congress 
of the United States by various Presidents of the United States 
in which these Presidents recommended that Congress appropriate 
certain money to pay certain claims made by aliens against the 
Government of the United States, the Government of Chile 
concludes, "if this has been the practice of the United States 
with regard to unratified promises of their Secretaries of State, 
the messages of several of their Presidents, and Conventions 
signed by representatives of their country with those of another 
Power, with what plausibility can they impute to Chile obliga- 
tions founded on unratified agreements, or upon the conditional 
promises of her Ministers." (Chilean Case, p. 35.) Granting 
for the moment that the Government of the United States had 
in the past failed properly to observe the principles of interna- 
tional law, which are now invoked against the Government of 
Chile, it is confidently asserted that that could have no force or 
relevancy whatsoever upon the question as to whether or not 
the Government of Chile should meet its just obligations in this 
case. It is no excuse to a suit brought upon a debt by A against 
B for B to say that A owes C a debt which he. A, has not paid. 
As the learned reporter chronicles in Read v. Dawson, 2 Mod., 
140, Scruggs, J., asked, merrily, " If debt be brought upon a bond, 



Counter Case of the United States. 155 

and the defendant plead that Robin Hood dwelt in a wood, 
and the plaintiff join issue that he did not, this is an immaterial 
issue, and shall there not be a repleader in such case after 
verdict? — ad quod non fuit responsum." 

As a matter of fact, however, there is no similarity whatever 
between the instances cited in the Case of the Government of 
Chile and the present case. In no one of the cases cited by the 
Government of Chile had the Government of the United States, 
or any officer thereof, ever promised a foreign government, or 
anyone else, to pay the claims at issue in the instances cited. 
In this connection it may be remarked that American Secretaries 
of State too well realize their constitutional inhibition to under- 
take definitely to promise the payment of claims, since they 
know that they have not at their command the means with 
which to pay such claims. In each of these cases to which refer- 
ence has been made by the Government of Chile there is nothing 
but the recommendation of the President of the United States 
to the Congress that the money be paid, or a bare statement 
by a Secretary of State that a certain claim seemed to be founded 
in justice, but no promise to pay and no semblance of such a 
promise — an entirely different situation from that which arises 
where, as in this case, an officer conducting the foreign relations 
of a government, in an official and formal communication, promises 
the representative of another government that certain claims will 
be paid. 
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Running through this entire section of the Case of the Govern- 
ment of Chile is the thought, often expressed, that the Government 
of the United States has absolutely no concern in the treaty of 
1904 between Bolivia and Chile, which provided that Chile should 
settle this claim of these American claimants, and that it may not 
inquire into or express an opinion upon the meaning of said treaty; 
and this thought is coupled with the assumption that the present 
rights of Alsop & Co. are now to be measured entirely by the ex- 
tent of the obligation recognized by the treaty of 1904, as inter- 
preted by the Government of Chile, who is but one of the parties 
thereto. 

It is interesting in connection with this idea which the Gov- 
ernment of Chile now puts forward in this case to consider in con- 
trast the statements of that Government regarding a not dissimilar 
situation which arose between the Governments of Chile and 
Bolivia just prior to the War of the Pacific. In a circular note 
dated February 18, 1879, addressed by the Government of Chile 
to the various foreign ministers at Santiago (App. II, Case of the 
United States, p. 263), the Minister of Chile, referring to a similar 
situation, set forth the principle upon which it was then acting 
(and which it is submitted is the true principle which must govern 
and control in such cases) in the following language : 

"Your Excellency will not have forgotten, perhaps, that by 
this article [Art. VII of the Treaty of 1866] both Republics 
obligated themselves to indemnify certain persons who while 
laboring in the desert had been somewhat injured in conse- 
quence of the controversy respecting the limits which existed 
between both nations. In accordance with this compromise 
Chile and Bolivia should have each handed, by equal hah parts 
the sum of eighty thousand dollars to the injured parties, which 
sum should have been raised out of the ten per cent of the 
product of the guano sales. Chile punctually paid that sum, 
but Bolivia delayed its payment under various pretexts, 
and now pretends that she does not owe it because her obliga- 
tion disappeared since the treaty of 1874 abrogated that of 1866, 
without taking into account that a compact intended to create or to 
modify the obligations of two countries, can not destroy the rights 
of third parties who have not been consulted about it nor have inter- 
vened in it." (App. I, Case of the United States, pp. 276-277.) 

156 
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The Government of the United States invokes and stands 
upon the principle thus announced and acted upon by the Gov- 
ernment of Chile in that case, and asserts without fear of successful 
contradiction that it is a legal impossibility for A, who owes B, 
to make such an agreement with C as will, without B's partici- 
pation or consent, lessen or destroy the debt due from A to B. 
Inasmuch as Chile is now attempting to say that the treaty of 
1904, between herself and Bolivia, to which neither the claimants 
themselves nor the Government of the United States is a party 
and concerning which neither was consulted, operates to reduce 
the amount due upon this debt, the application of this principle 
is obvious. 

The true principle being as thus stated by the Government of 
Chile and the parties affected by the treaty of 1904 being, as they 
are, American citizens who had no part or parcel in the making 
of such treaties, the Government of the United States must 
contend, in the first place, that the rights of American claimants 
can in no wise be prejudiced by any arrangement which may be 
made between the Governments of Bolivia and Chile, and in the 
next place that when a treaty between these two Governments 
is invoked by either or both of said Governments as a justification 
for an attempt to alter in any way the rights due to Alsop & Co., 
from or on the part of either or both of said Governments, it is 
the high right and sovereign prerogative of the Government of 
the United States to examine into the treaty thus invoked, in 
order to determine the exact effect of such treaty upon its citizens 
and their rights, so that it may arrive at the just measure of the 
obligations which such treaty may impose. 

In considering the extent of the obligation which the Govern- 
ment of Chile assumed or tmdertook to assume under the treaty 
of 1904, it is not without interest to note the two contradictory 
attitudes which it has taken in the presentation of its Case to the 
attention of His Majesty. The position of that Government upon 
that question is in the first instance set forth as follows : 

" Chile's only obligation arising from the Treaty, as approved by 
the Congresses of both contracting parties, and as proclaimed by 
the Governments of both, consists in the appropriation of a cer- 
tain lump sum to the cancellation of certain claims, among which 
figures that of Alsop & Co., and, as has been so often stated, 
Chile has always been ready to fulfil her obligation, either by 
offering to Alsop & Co. the delivery of the sum due according to 
the Treaty, or bj placing such a sum at the disposal of Bolivia." 
(Chilean Case, p. 39.) 
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It would appear that this statement of the position of Chile 
involves four essential points: (i) That Chile had assumed some 
liability with reference to this claim; (2) that this liability was 
Umited to the pro rata share of the 2,000,000 pesos specified in 
the treaty articles and no more ; (3) that the Chilean Government 
stood ready to pay this sum to the claimants in discharge of the 
obUgation; (4) that if the claimants were not satisfied to take 
such pro rata share the Government of Chile would pay the same 
to the Government of Bolivia, leaving that Government to make 
settlement of the claim; and (5) as growing out of and involving 
the other four, there was no intention or pretense that this was the 
total value of the claim or bore any necessary relation thereto. 

This states accurately the earlier position of Chile regarding this 
question as that position was set forth in a conversation between 
the American Minister at Santiago and the Minister of Foreign 
Relations of Chile on October 24, 1903, when the Chilean Minister 
of Foreign Relations, referring to an offer which the Chilean Gov- 
ernment was prepared to make to the claimants, stated that — 

" If the same was not accepted, the amount tendered would be 
handed over to Bolivia, and the Alsop creditors, together with 
such others as might decline to accept a direct cash settlement 
with Chile, would be remanded to I^a Paz for the consideration 
of the Bolivian Government." (App. I, Case of United States, 
p. 80.) 

This position was reiterated on December 4, 1903, when the 
Chilean Government stated that "should the claimants dechne 
this offer [954,285 Chilean pesos of i8d.] the Government of Chile 
will pay this sum in Chilean bonds to the Bolivian Government, 
which will then assume responsibility and settle with the claim- 
ants." (App. I, Case of the United States, p. 80.) 

That is, to repeat, the position of the Government of Chile 
at this time was that it was only liable for the amount named by 
it, and that if the claimants were not satisfied with this amount 
as a liquidation of their entire claim they, with others who might 
be dissatisfied, were to be referred to the Government of Bolivia 
for the complete liquidation of their claims, the Government of 
Chile not undertaking to pass in any way upon the value of the 
debt or to say that the part it signified its preparedness to pay 
bore any necessary relation to such value. 

Later in its Case, however, the Government of Chile appears to 

assume a second and contradictory position, which it states as 

follows : 

* * * "The only object, therefore, of the parties when 
they agreed that Chile should take upon herself the responsi- 
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bility of paying these claims was to eliminate every kind of 
future difficulty between the two Governments. For this pur- 
pose Chile considered Bolivia free from responsibility with 
regard to them, and promised not to undertake ulterior action 
in favor of the creditors concerned." (Chilean Case, p. 40.) 

This statement, taken in connection with the earlier one that 
"Alsop & Co. being a Chilean firm, both Governments assumed 
that Chile alone could submit a claim to Bolivia for any of the 
claimants in question," seems to indicate that the Government 
of Chile had assumed the entire liability existing on the part of 
Bolivia toward Alsop & Co., and, secondly, and as a necessary 
conclusion from this, that by this action of the Governments of 
Bolivia and Chile they had arbitrarily reduced the extent of 
the liability due to Alsop & Co., so as to make it adjustable by 
payment of a pro rata share of the 2,000,000 pesos stipulated 
in the treaty of 1904. This, moreover, appears to be the position 
which the Government of Chile has taken in the later diplomatic 
correspondence passing between the Governments of the United 
States and Chile regarding this claim. For example, in August, 
1907, the Chilean Government declared that the sum offered 
"will be paid upon the express condition that acknowledg- 
ment of the full amount of the claim be made by claimant, thus 
canceling the indebtedness of both the Government of Chile and 
that of Bolivia." (App. I, Case of the United States, p. 108.) In 
connection with this statement of the Government of Chile it should 
be observed that there is a distinct recognition at this time that 
both Governments were still liable. The Government of the 
United States can only conjecture regarding the reasons which 
induced the Government of Chile to take this latter attitude, but 
might it not be a feeling that under the " secret " notes which are 
now sought to be repudiated, the Government of Chile considered 
itself as solemnly bound to secure the full and complete payment 
of this claim. 

It is believed to be unnecessary to repeat in extenso those argu- 
ments regarding the meaning of the treaty between Bolivia and 
Chile of October 20, 1904, or of the extent of the liability imposed 
by the treaty and the so-called secret notes which accompanied 
it, which were set forth with some fullness in the Case of the 
United States. (Introductory Statement, p. 36; Point III, 
Sub-Point B, p. 227 et seq.) It will, however, be observed 
from the discussion therein made that this Government contends 
that whatever might seem to be the hmitation upon the liability 
of Chile from the wording of article 5 of the treaty itself, yet 
61406 — 10 II 
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when that article is taken in connection with the so-called "secret 
notes" it must be considered that if the notes are to be given 
any value whatever the liability of Chile must be regarded as 
imlimited. 

It will be recalled that the treaty provides (article 5) that the 
"Republic of Chile devotes * * * 2,000,000 pesos in gold 
of 18 pence each, payable in the same form as the last mentioned, 
for the cancellation of the debts arising from the following Bolivian 
obligations" * * * (naming them and including the Alsop 
claim). In the so-called "secret notes" the following expres- 
sions were used. The Bolivian Minister, writing to the Chilean 
Minister of Foreign Relations, stated: 

" In regard to the claims against Bolivia * * * of Alsop 
& Co. (assignees of Pedro lyOpez Gatna), * * * it has been 
agreed that the Government of Chile shall permanently cancel 
all of them, so that Bolivia shall be relieved of all liability, the 
Government of Chile being obligated to answer every subse- 
quent claim presented either by private means or through Dip- 
lomatic channels, and considering itself liable for every obliga- 
tion, bond, or document of the Government of Bolivia relating 
to any of the claims enumerated, Bolivia's liability being 
entirely eliminated for all time and the Government of Chile 
assuming all liabilities to their full extent. 

" My Government desires that your Excellency may be pleased 
to state to me, on behalf of the Government of Chile, whether 
this is the purport which it has given to article 5 of the Treaty of 
Peace and Friendship signed to-day between the representatives 
of the two Governments." (App. I, Case of the United States, 
p. 444.) 

To this the Chilean Minister replied : 

" Mr. MinIvSTEr: In reply to the note which Your Excellency 
addressed to me on this day I take pleasure, in compliance with 
your request, in defining the purport which this Chancellery as- 
signs to clause 5 of the Treaty of Peace and Friendship signed to- 
day by Your Excellency in representation of the Government of 
Bolivia and by the undersigned on behalf of the Government of 
Chile. 

" My Government considers that the obligation which Chile con- 
tracts by Article 5 of the said Treaty comprises that of arranging 
dirSctly, with the two groups of creditors recognized by Bolivia, for 
the permanent cancellation of each of the claims mentioned in said 
article, thus relieving Bolivia of all subsequent liabilities. 

"It is consequently understood that Chile, as successor of all the 
obligations and rights which might be incumbent on or pertain to 
Bolivia in connection with these claims, shall answer any reclama- 
tion which may he presented to Your Excellency's Government by 
any of the parties interested in the said claims." (App. I, Case 
of the United States, pp. 444-445.) 
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No restatement of the ideas thus expressed ; no argument, how- 
ever profound, and no discussion, however complete, could render 
more clear that it was intended by the parties negotiating this treaty 
that although apparently under the mere treaty provision the liabil- 
ity of Chile was to be limited to the amounts named therein, never- 
theless in reality the liability of Chile was to be limited only by 
the actual amounts due the various claimants on their contracts. 
The Government of the United States therefore considers that it 
ought to be unnecessary to enter into any extended analysis or 
discussion of these provisions, but inasmuch as the Government 
of Chile seems inclined to press this matter of the repudiation of 
the action of its Minister of Foreign Relations and to contend that 
these notes are without international significance or value, it 
appears necessary to discuss this matter with considerable fullness 
even at the risk of becoming wearisome. 

Statement of Chilean Case. 

" But on what grounds can it be contended that Chile 
is bound to pay more than her share under the Treaty, 
which, as has been often shown, is the only source of 
her obligations towards Bolivia with regard to the 
Alsop claim? Perhaps according to the Notes of the 
2oth October, 1904? But it has already been stated 
that these Notes are the confidential and exclusive nego- 
tiations of the Ministers who signed them and no for- 
eign Power can make use of them. Quoad the United 
States they are res inter alios actm. (Chilean Case, 
p. 40.) 

It would thus appear that the Government of Chile attaches no 
little importance and is inclined to place some considerable reliance 
upon the fact that these notes were presumably " secret " and con- 
fidential. Whatever might be the value of this contention, had 
the notes actually been "secret" or confidential, is, however, 
entirely destroyed by considering the fact that these notes were 
neither "secret" nor confidential because certainly as early as 
February 17, 1905, they were pubHshed in the daily papers of 
Bolivia in their entirety under the heading of "Las Notas Rever- 
sals." It would appear, moreover, that the Bolivian Congress 
approved the treaty under date of February 4, 1905, and that the 
same was proclaimed by the Bolivian Government under date of 
March 10, 1905, on which date ratifications appear to have been ex- 
changed. (See App. I, Case of the United States, p. 443.) It is thus 
clear that immediately after the approval of the treaty by the Bo- 
livian Congress, and before its formal proclamation, and before the 
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exchange of ratifications, these notes had been published to the 
world as constituting a part of the treaty, and were evidently so 
understood by the Bolivian Government and by the BoUvian peo- 
ple. Yet, notwithstanding this pubUcation in the public press of 
BoUvia, which, it must be presumed, certainly came, because of 
its vital importance, to the attention of the Government of Chile, 
the United States has not been able to find that one pubUc word 
of protest because of the pubUcation, or one word of caution, dis- 
avowal, or dissent because of the use made of, or the meaning 
attached to, the notes by the Government of Bolivia has before 
this ever been uttered by the Government of Chile or by any of 
its officers. 

Moreover, these notes have since been printed by the Govern- 
ment of Bolivia in an official volume entitled "Anexos de la 
Memoria presentada por el Ministro de Relaciones Exteriores 
(1908)," which volume contains the treaties celebrated by Bolivia 
with other powers and constitutes a part of the official report of 
the Minister of Foreign Relations to the Bolivian Congress, the 
book, therefore, being a public document. (See App. I, Case of 
the United States, p. 420.) It would appear, therefore, that all 
arguments based upon the alleged fact that these were secret and 
confidential notes must fail since, as the. Government of Bolivia 
itself has stated, the notes " are not secret. " 

Moreover by virtue of a specific request dated July 31, 1906, 
made by the American minister at La Paz pursuant to instruc- 
tions issued on June 15, 1906, the Government of Bolivia fur- 
nished to the United States formally and officially copies of the 
said notes. 

In the next place it is contended by the Government of Chile 
as follows: 

Statement of Chii^ean Case. 

"In any case these Notes are irrelevant, in view of 
the fact that the Treaty which was ratified after them 
by the Congresses of each country does not embody the 
sense which the United States seek to ascribe to the 
Notes. Could the confidential documents of the two 
diplomatic agents oblige their principals to more than 
had been agreed in the public documents which were 
the outcome of these private documents? By what 
right, in virtue of what power, could these agents 
bind their Governments under such circumstances?" 
(Chilean Case, p. 41.) 

This contention regarding the effect of a diplomatic arrange- 
ment will be first discussed in the Ught of precedent. 
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It would seem clear that two plenipotentiaries negotiating a 
diplomatic arrangement have power to bind their respective 
governments by their conclusion and signature of a diplomatic 
agreement. This question, in a slightly different connection, was 
(as has just been stated) fully discussed in the Case of the United 
States, Point III, Sub-Point C, page 309 et seq., where, it will be 
recalled, reference was made to the case of Trumbull v. The 
United States, a case in which Trumbull, a Chilean citizen, sued 
the United States for services performed under a contract made 
with him by the American Minister at Santiago, which contract 
had not been authorized by the Government of the United States. 
In pronouncing the opinion in that case, which was heard before 
the United States and Chilean Claims Commission in 1892, the 
commission unanimously formulated the principle upon which 
they based their decision as follows : 

"As a representative of the United States he made, as is con- 
fessed by the demurrer, a promise in the name of his Govern- 
ment, which, according to the rules of the responsibility of 
Governments for acts performed by their agents in foreign 
countries, can not be repudiated." (Case of the United States, 
p. 310.) 

It was, moreover, pointed out in the Case of the United States 
that this Trumbull case has since been followed in the case of 
Metzger & Co. v. Haiti, in which Mr. Justice William R. Day, the 
arbitrator in the case, held, regarding a promise made by the 
Secretary of State of Foreign Relations of Haiti, that — 

" I am of the opinion that this arrangement agreeing to settle 
Metzger & Co.'s grievances, promptly accepted by the Secretary 
of State for Foreign Relations of Haiti, followed by the assurance 
of the secretary, conveyed by the minister to the State Department 
at Washington, that the matter had been settled within twenty- 
four hours, constituted a diplomatic agreement between the 
two countries which, upon settled principles of international 
law, should have been carried into effect. 

***** 

"It can not be that good faith is less obligatory upon nations 
than upon individuals in carrying out agreements. 

*;(:*** 

" I do not understand that the limitations upon ofKcial author- 
ity, undisclosed at the time to the other government, prevent 
the enforcement of diplomatic agreements. ' ' (Case of the United 
States, p. 311.) 

So far therefore as precedent is concerned these notes, which 
have stood unrepudiated until the present time, must be regarded 
as binding upon the two Governments. 
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The question of the status of these notes should also be con- 
sidered from the standpoint of the intention of the parties. In this 
connection it must certainly be considered that the representa- 
tives of two governments, engaged in the negotiation of a treaty 
affecting so vitally the interests of both governments, would not do 
a vain and unnecessary thing, and it must be, therefore, that they 
intended that the notes should have some force and validity, and 
if these notes have any meaning whatever it must be that they 
define the meaning and the scope of the treaty provision to which 
they relate. 

With reference to the contention of Chile that these notes were 
not submitted for ratification to the Congresses of the two Govern- 
ments, it should in the first place be observed that it would seem 
from the manner in which the notes appear in the official publica- 
tion of Bolivian treaties that they might well have been sub- 
mitted and acted upon by the Bolivian Congress along with the 
treaty, although if they were intended to be strictly secret notes 
they might not have been formally placed before the respective 
legislatures and acted upon with the same formality as attends 
the ratification of a treaty. But whatever the fact may be as to 
the ratification of these notes by the two Congresses, the Govern- 
ment of Bolivia has always insisted to the Government of the 
United States that these notes were legal and binding and a part 
of the treaty undertaking and that Government has invoked them 
for the purpose of showing that the Government of Chile had 
assumed the entire and unlimited responsibility for the satisfactiou 
of the claims mentioned in the treaty. 

In this connection it is not without interest and value to con- 
sider the conditions which the Government of Bolivia has regarded 
as the sine qua non to the negotiation of any final treaty whatso- 
ever between herself and the Government of Chile, which conditions 
have been the subject of discussion for a great many years between 
the two Governments, during which time they were made entirely 
clear by the Government of Bolivia and must have been perfectly 
understood by the Government of Chile. Without attempting to 
enter into any elaborate discussion of the early negotiations which 
took place between the two Governments upon this general sub- 
ject, the Government of the United States believes that the 
attitude of the respective Governments toward the entire treaty 
(prior to its negotiations) , as well as toward the question of the 
payment of the debt owing by Bolivia to Alsop & Co., may be gath- 
ered from the following extract of a note presented, by the Minister 
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of Chile at La Paz, to the Minister of Foreign Relations of Bolivia 
under date August 13, 1900, and, judged from the standpoint of 
the frankness with which it sets forth the views of the Government 
of Chile upon the entire questions under discussion, it is believed 
that it may, perhaps, be regarded as unique. 

The parts pertinent to the present question read as follows : 

[Translation.] a 

" Legation of Chile, 
"La Paz, August 13, igoo. 
"To His Excellency, the Minister of Foreign Relations of Bolivia, 

"Mr. ElvIODORO VlI^LAZON. 

" Mr. Minister : From Your Excellency I have learned the de- 
termination of the Government of Bolivia to leave to the National 
Congress the consideration and resolution of our proposals for a 
settlement, and in order to facilitate both, I have the honor to 
place in Your Excellency's hands the present communication, 
which contains a minute explanation of the final bases for peace 
accepted by my Government. 

"Since these bases are to be submitted to the judgment of the 
Bolivian Congress, I have deemed it expedient that the repre- 
sentatives of the people should have a full knowledge of its text 
and the reasons which justify it. . 

"In compliance with the instructions from my Government, 
and starting from the antecedent accepted by both countries, that 
the old Bolivian littoral is and shall always remain Chilean, I 
had the honor to submit to Your Excellency the following bases 
for a Treaty of Peace and Amity: 

"The Government of Chile will be disposed, in order to conclude 
the Treaty of Peace with Bolivia, to grant, in exchange for the 
definite cession of the Bolivian littoral we now occupy, by virtue 
of the Pact of Truce, the following compensations: 

" (a) To take upon themselves, and to hind themselves to the pay- 
ment of the obligations contracted by the Bolivian Government with 
the mining enterprises of Huanchaca, Corocoro, and Gruro, and 
the balance of the Bolivian loan contracted in Chile in 1 867, after 
deducting such amounts which have been credited said account, 
according to Art. 6 of the Treaty of Truce. 

" Chile could also, in the same manner, pay the following liabili- 
ties affecting the Bolivian littoral: The one corresponding to the 
bonds issued for the construction of the railway from Mejillones 
to Caracoles; the liability in favor of Mr. Pedro Lopez Gama, at 
the present time represented by the house of Alsop & Co., of Val- 
paraiso; that of Mr. Enrique Meiggs, represented by JEduardo 
Squire, resulting from the contract the former made with the 
Government of Bolivia on May 20, 1876, for the lease of the 
fiscal nitrate beds of Toco, and the one recognized in favor of the 
family of Mr. Juan Garday. These liabiUties will be the object 
of a particular liquidation and of a detailed specification in a 
supplementary protocol. 

»For Spanish text of this note see App. II, Case of the United States, p. 460 et seq. 
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" (b) An amount of money to be fixed by mutual agreement be- 
tween both governments, to be invested in the construction of 
a railway which shall either connect any port in our coast with 
the interior of Bolivia, or be the prolongation of the present 
Oruro Railway. In the judgment of the undersigned, this 
amount must not exceed six million pesos, and the determina- 
tion of the starting and terminal points as well as the plans and 
other conditions of the railway to be resolved by mutual agree- 
ment between both governments. 

" (c) The port selected as starting point of this railway shall be 
declared free for the products and merchandise shipped through 
it in transit, to Bolivia, and for the Bolivian products and mer- 
chandise exported through the same. 

" In the several conferences I had with Your Excellency, while 
analyzing the foregoing bases. Your Excellency informed me that 
in his judgment the concessions offered were not compensation' 
enough for the Bolivian littoral, and that Bolivia needed a port 
and absolute commercial freedom. The Bolivian Government 
regards the Pact of Truce, which exceptionally favors Chilean 
commerce, as burdensome to Bolivia, and that it has given rise 
to claims on the part of European powers. Bolivia aspires to 
her commercial independence as a consequence of her political 
independence, and wishes to remain at liberty to reject the 
treaties which are detrimental and to make those which are con- 
venient to her, this not being meant as a hostile feeling against 
Chile, as it is understood that thereafter Bolivia shall grant 
Chile the commercial franchises granted to other nations. 

"Several days after this, and as the natural result of the con- 
ferences, Your Excellency communicated to me the propositions 
agreed to by the Government, which are the following : 

" ' The Government of Chile takes upon themselves the obligations 
contracted by Bolivia with the m,ining enterprises of Huanchaca, 
Corocoro, and Oruro, and the balance of the Bolivian loan con- 
tracted in Chile in 1867. They will also take upon themselves the 
following liabilities which burden the Bolivian littoral: The one 
corresponding to the bonds issued for the construction of the 
railway from Mejillones to Caracoles; the liability in favor of 
Mr. Pedro Lopez Gama; that of Mr. Enrique Meiggs, resulting 
from the contract made with Bolivia in 1876 for the lease of the 
fiscal nitrate beds of Toco, and the one recognized in favor of 
the family of Mr. Juan Garday." 

The entire note is well worth a careful perusal because of the 
frankness with which it sets forth the motives which its writer 
stated had guided Chile in the past, and the intentions which 
that Government had for the future, and, lest it might be assumed 
that these were but the expressions of an overzealous diplomatic 
representative, attention is called to the following statement regard- 
ing this note made by the Government of Chile in a circular note 
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addressed to the Chilean diplomatic corps under date of January 
II, 1 90 1. This statement reads as follows: 

"Our Plenipotentiary Minister in La Paz addressed to the 
Bolivian Foreign Office his above-mentioned communication of 
August 13, 1900, in obedience to those instructions which 
expressed this Government's unalterable policy, a policy which 
it will consistently maintain until the solution of the problem 
is reached, a policy resulting from the painful experience of 
seventeen years and from the rooted conviction that to deviate 
from it is tantamount to abandoning the only way that leads to 
a complete settlement." (App. II, Case of the United States, 
P- 529O 

In the reply of the Bolivian Department of F.oreign Relations, 
dated October 15, 1900, the Minister of Foreign Relations formally 
presented the contentions of the Government of Bolivia upon the 
matter discussed in the Chilean note. 

But not only did Minister Konig indicate in his note that the 
cession of the Li^ttoral by Bolivia meant the assumption of the 
obligations "encumbering" the same by Chile, but from that 
time until the negotiation of the treaty the Government of Bolivia 
firmly insisted that such an assumption was a condition precedent 
to the signature of any treaty of peace, and since the treaty of 
1904 the Government of Bolivia has constantly insisted that a 
complete assumption of such debts was undertaken by the Gov- 
ernment of Chile and has cited and relied upon the so-called 
"secret notes" as supporting her in her contention. The Amer- 
ican Minister at La Paz, in reporting to the Secretary of State, 
under date of May 27, 1903, a conversation between himself and 
the Bolivian Minister for Foreign Affairs stated that — 

" The Bolivian Minister for Foreign Affairs is emphatic in 
saying that the treaty will not be signed unless Bolivia is 
relieved of all responsibility respecting all of the claims relating 
to the Chilean occupation of the Bolivian territory on the 
Pacific." (Appendix, p. 7.) 

Again, under date of November 30, 1904, one month after the 
conclusion of the treaty of October 20, 1904, under which the 
Government of Chile seeks to limit her liability, the American 
Minister at La Paz informed the Secretary of State that — 

"Upon the receipt of the Department's message of the 24th 
instant, I went directly to the Bolivian Minister for Foreign 
Affairs, and he gave me the information upon which my mes- 
sage of the 25th instant was based. He also explained that 
while the clause in the treaty by which Chile assumed respon- 
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sibility of the claims against Bolivia stated the amount to be 
6,500,000 pesos at i8d., the creditors who did not wish to 
accept the resultant pro rata could have recourse to the tribu- 
nals or to diplomatic action; and that there was really no 
distinction with respect to the creditors, although 4,000,000 
pesos at i8d. was stated as pertaining to one group and 2,500,000 
pesos at i8d. was stated as pertaining to the other (Pedro 
I/Opez Gama or Alsop) group. 

"Chile's motive in having the total of her responsibihty stated 
at 6,500,000 pesos at i8d. is evidently to coerce the creditors 
into the acceptance of that sum. 

" Doctor Villazon, Bolivian Minister for Foreign Affairs, under 
the former administration, resisted every effort by Chile to have 
any given amount for which Chile should become responsible 
stated in the treaty then under discussion, unless a distinct 
provision should follow that in no event should Bolivia be 
liable for any part of the claim against her based upon the 
results of the war of 1879-80." (Appendix, p. 8.) 

Again, under date of December 8, 1904, the American Minister 
at La Paz informed his Government that — 

"I have the honor to report that Doctor Villazon, ex-Minister 
for Foreign Affairs, and the actual First Vice-President of the 
Republic, stated to me on the evening of the 5th instant that 
in a recent conversation with President Mentes, relative to the 
pending Chilean-Bolivian Treaty, in its relations to the claims 
against Bolivia, referred to by said treaty, he was assured that 
an arrangement existed with Chile whereby Bolivia was 
exempted from all responsibility with respect to said claims." 
(Appendix, p. 9.) . 

On September 28, 1906, the American Minister reported to 
the Secretary of State by cable a conversation with the Bolivian 
Minister for Foreign Affairs in which that Minister said: 

"That as a result of the treaty of October 20, 1904, he con- 
siders the liquidation of all the claims referred to in the treaty 
pertains exclusively to Chile and in defense of his position 
probably refers to notes exchanged at Santiago, October 21, 1904, 
between Bolivian Minister Gutierrez and the Chilean Minister 
for Foreign Affairs, defining purport of article 5 of the treaty." 
(App. I, Case of the United States, p. 36.) 

On September 28, 1906, the American Minister transmitted to 
the Department of State a copy of a communication received 
from the Minister for Foreign Affairs of Bolivia in which that official 
set forth the position of the Government of Bolivia in the following 
language : 

"Inreplylbegto advise Your Excellency that my Government 
has always considered that the responsibilities derived from 
obligations affecting the coast territory have followed the 
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fortune of that territory and should be assumed by the holder 
thereof the products of which have been enjoyed exclusively 
thereby, and that the generic responsibility founded on the 
general principles of law has assumed a positive character by 
the consummation of the Treaty of October 20, 1904, celebrated 
precisely with the object of settling all questions arising out 
of the cession of territory there contemplated and among them in 
a specific manner the credit of Messrs. Alsop & Co. by virtue 
of which, the same efforts which Your Excellency mentions in 
the Despatch under reply are proofs of the perfect and absolute 
understanding of the stipulation referred to, efforts which will 
surely result satisfactorily in view of the justice and equanimity 
of the Governments of Chile and the United States. 

"For these reasons and in the hope of contributing to a prompt 
understanding between the Governments mentioned, the Gov- 
ernment of Bolivia does not find it improper to supply your 
I,egation with the copies requested by Your Excellency, the 
originals of which are on file with the sole exception of that indi- 
cated by the Number 8, whose antecedents have not been made 
known to my Government by that of Chile, and in view of which 
the liquidation and payment of the credits which, like that 
of Messrs. Alsop & Co. previously devolved on Bolivia, are 
now and as a result of the arrangement of October 20th of the 
sole responsibility and province of the former Republic [Chile]." 
(App. I, Case of the United States, p. 35.) 

Under date of October 31, 1906, the American Minister at 
La Paz forwarded to the Department copies of the so-called 
"secret notes" of October 21, 1904, said copies having been 
officially furnished him by the Bolivian Government. 

On July 16, 1907, the American Minister at La Paz stated in a 
communication to the Secretary of State that — • 

"The Government of Bolivia insists that clause 5 of the 
Bolivian-Chilean treaty of October 20, 1904, when taken in con- 
nection with the explanatory notes of October 21, 1904, which 
were exchanged at Santiago between the Minister of Foreign 
Relations of Chile and the BoUvian Minister at Santiago, 
relieves Bolivia from its responsibility upon the claims specified 
in the treaty." (App. I, Case of the United States, p. 38.) 

On December 27, 1907, the American Minister at La Paz again 
reported to the Secretary of State regarding a conference between 
himself and the Bolivian Minister for Foreign Affairs, in which the 
American Minister stated : 

"In a report of a conference between Chilean Minister for 
Foreign Affairs and the BoHvian Minister to Chile, the latter 
states that the former claimed that the Chilean obhgation is 
Kmited by the treaty, and that Chile will only pay the 568,192 
pesos Chilean gold offered to the Alsop claimants, and that she 
would defend herself against any American diplomatic action 
in the premises, and for that purpose proposed that the two 
Governments agree to annul the protocols of October 21, 1904." 
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This is certainly a remarkable statement to be made by an 
official of the Chilean Government in that it shows, first, that the 
Chilean Government at that time considered the "secret notes" 
as placing Chile under an obligation to satisfy the Alsop Claim in 
its entirety; and, secondly, that the then Minister for Foreign 
Affairs of Chile was willing to propose, and, we must presume, to 
carry out, a plan scarcely to be commended. 

On March 7, 1908, the Bolivian Minister for Foreign Affairs stated 
the position of the Government of Bolivia in the following language: 

"The consequence of the foregoing explanation is that in the 
present case, Bolivia has been absolved from all liability in the 
liquidation and payment of the credits enumerated in the afore- 
mentioned treaty of peace, by virtue of which a formal substi- 
tution has been stipulated with Chile, as your excellency will 
remember, at the finish of the note I now reply to, which also 
appears in the exchange of notes [notas reversales] of October 2 1 , 
November 17 and 21, 1904. 

"The high contracting parties agreed upon the first data on 
October 21 of the year mentioned in declaring 'that the obli- 
gation Chile contracts according to article No. 5 of the said 
treaty, comprises that of settling in a direct manner with the two 
groups of creditors recognized by Bolivia, the definite cancella- 
tion of each one of the credits mentioned in said article, thus 
releasing Bolivia from all former responsibility. 

"'In consequence,' thus states the note from the Chilean 
Chancery, 'it is understood that Chile, substituted in all the 
obligations and duties that would have belonged to Bolivia in con- 
nection with those credits, will assume whatever duty or claim 
that might be presented to Bolivia by any of the interested par- 
ties in the credits referred to.' 

" Furthermore, as the sum destined by Chile for the payment 
of the mentioned debts was inferior to the total of the credits, 
it was agreed upon by the last notes ' to distribute that sum in 
proportion to the capital that the said credits amounted. ' In 
view of which I regard that, existing the formal substitution 
of Chile relative to the responsibilities of Bolivia, it does not 
appear regular that the claimants insist on the continuation of 
Bolivia's original obligation, especially when the most excel- 
lent Government of Chile has declared to the Bolivian Repre- 
sentative in Santiago that it is inexact ' that it had manifested 
to the American creditors that they should treat with Bolivia, ' 
declaring, on the contrary, its disposition to examine whatever 
claim that may be made on the matter. 

"In consequence, my Government considers that whatever 
consideration given, favorable or adverse, to the memorandum 
annexed to the note of your excellency, will be an improper step 
on its part in questions that _ are being treated in their proper 
forum before an independent Chancery, and it abstains from any 
expression on the subject, in the confidence that the elucidation 
and high spirit of honor and good will that equally animate the 
most excellent Governments of the United States of America 
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and of Chile will be conducive to' an agreement entirely satis- 
factory to all the interests engaged in the matter. 

_ "Whereby I renew ^o your excellency the assurances of my most 
high and distinguished consideration." (Appendix, p. 18.) 

On April 16, 1910, in a note addressed to the American Charge 
at La Paz, the Bolivian Minister of Foreign Relations set forth 
the position of the Government of Bolivia at that time upon this 
question as follows: 

" By our official communication, No. 241 of March 30 last, I 
had the honor to inform that legation, that, while it in fact 
did not correspond to my Government to take a direct part in 
the Alsop & Co. claim, nevertheless our diplomatic representa- 
tive in England, Dr. Ismael Montes, would receive special instruc- 
tion to watch the interests and rights of Bolivia, in the judgment 
and arbitration submitted to His Majesty King Edward VII. 

" Extending such remarks so as to avoid that they might be 
interpreted in disagreement with the ideas which my Govern- 
ment holds in that respect, I manifest to you, so that you may, 
if you think it convenient, notify the Department of State in 
Washington that Bolivia by virtue of the treaty of peace of the 
20th of October, 1904, and the notes which have been added a 
short time later to it, is perfectly absolvedf rom all responsibility." 
(Appendix, p. 21.) 

On June 7, 1910, the American Charge d'AJIaires at J^a Paz 
reported that the Bolivian Under-Secretary for Foreign Affairs 
had furnished him the following memorandum upon the question 
of the binding effect of the " secret notes " : 

"The noias r ever sales to which the legation of the United 
States of North America refers, exchanged between Messrs. 
Gutierrez and Bello Codecidos, are not secret and have been pub- 
lished in the 'Memorias' of 1905. On our part we have suffi- 
cient reasons to believe that Chile will not disavow their validity, 
as up to the present they have strictly complied with them." 
(Appendix, p. 22.) 

Finally, under date of September 9, the Bolivian Minister of 
Foreign Relations addressed to the American Charge at La Paz 
a note in which the following statement is made : S^ 

"Relative to Alsop question and in answer I beg to manifest 
that the liquidation of this credit belongs absolutely to the Chil- 
ean Government on account of being a real obligation con- 
tracted by it and for the reason of the estaca minas bound for its 
canceling having passed to its dominion. To prove it only need 
to refer to notas reversales of October 21, 1904, exchanged 
between the envoy extraordinary and minister plenipotentiary 
from the Government of Bolivia and the minister for foreign 
affairs of Chile, which expressly mentioned the definite canceling 
of each of the credits comprised in article 5 of the treaty of Octo- 
ber 20, 1904, entirely eliminated the responsibility of Bolivia, 
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Chilean Government taking charge in all their entirety of all the 
debts. The Government of Bolivia understood that by virtue 
of this it remains completely separated from the debate." 
(.Appendix, p. 25.) 

In the face of these repeated expressions from the Bolivian 
Government it must be assumed that the Government of BoUvia 
understood prior to the signature of the treaty, upon its negotia- 
tion and conclusion, and has understood from that date until the 
present that the Government of Chile was assuming an unlimited 
liability with reference to the liquidation of these debts ; that the 
Government of Chile knew, prior to and during the negotiations 
for the treaty, at the time of the signature of the treaty, at the time 
of the exchange of ratifications of the treaty, and has understood 
from that date until the present that the Government of Bolivia 
did so regard the obligation of Chile; and, further, that the Gov- 
ernment of Bolivia would not have negotiated the treaty, and, 
indeed, would have refused to sign the same, unless and until the 
Government of Chile indicated that its liability under this treaty 
was to meet in their entirety all of the obligations named. It 
is therefore impossible to understand and to explain the attitude 
of the Government of Chile, now put forward, that these notes 
not only do not now have but that they never had any valid 
force or effect upon this matter. 

Finally, it should be observed that it is not an unusual thing 
for foreign offices to exchange notes regarding the meaning which 
shall be .attached to and govern a treaty, and governments would 
be slow in contending that such notes so exchanged did not bind 
them in the matter of the interpretation to be given to the treaty in 
question. Without going into detail upon this question, it is per- 
haps sufficient to cite as an illustration of this kind of an arrange- 
ment the recent notes exchanged between the representative of 
His Britannic Majesty's Government at Washington and the Sec- 
retary of State of the United States regarding the scope and 
extent of article i of the general treaty of arbitration entered into 
by the two Governments under date of June 5, 1908, in which 
notes it was set forth that the treaty thus negotiated should not 
apply to pecuniary claims. 

The contentions of the Government of Chile that "the only 
power capable of interpreting treaties is the power that makes 
them" can not, of course, as has been already fully discussed 
apply where two governments seek by the making of treaties to 
curtail or affect the rights and obligations of the citizens or sub- 
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jects of third powers. To grant the principle contended for 
by the Government of Chile would be to place aliens at the 
complete mercy of any two powers which might be disposed to 
make treaties affecting their rights. Moreover, in connection 
with this statement and with Chile's question, "What value can 
those secret Notes have, and how can they alter what the parties 
themselves wished to express?" (Chilean Cas^, p. 43), it is not, 
perhaps, inappropriate to observe that with notes, as with treaties, 
one party to the transaction has no more right to fix and declare 
the meaning of a treaty or note than has the other, and that in 
this particular case the Government of Bolivia has been and is 
(as was pointed out above) just as insistent and specific that these 
notes imposed an unqualified liabiUty upon the Government of 
Chile as the Government of Chile is now (for the first time) 
insistent that the notes are practically void and of no effect. 

This whole matter is, however (as has been aheady stated), 
placed beyond the necessity for argument, when it is observed 
that notwithstanding the Government of Chile has thus contended 
that the notes are without any force or effect, still that Gov- 
ernment in its present case invokes such notes, considers the 
same and gives to them a definite and precise meaning expressed 
in the following language: 

Statement of Chilean Case;. 

"The only object, therefore, of the parties when they 
agreed that Chile should take upon herself the responsi- 
bility of paying these claims was to eliminate every kind 
of future difficulty between the two Governments. For 
this purpose Chile considered Bolivia free from respon- 
sibility with regard to them, and promised not to under- 
take ulterior action in favour of the creditors concerned." 
(Chilean Case, p. 40.) 

The Government of the United States wishes to submit and 
to emphasize, as just stated, that the Government of Chile here 
interprets these notes in strict accordance with the interpretation 
for which the Government of the United States contends, viz, 
that the notes were .intended to have, and did have, the effect 
of transferring to Chile the entire responsibility of paying these 
claims, and that Bolivia as a result of this undertaking was 
entirely relieved from any liability upon these claims. It is sub- 
mitted that in the face of such a contention by the- Government 
of Chile, it can not be doubted that the notes have the force and 
effect which has been given to them by the Government of the 
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United States, and that, therefore, the Government of Chile is 
under an obUgation completely to satisfy the Alsop Claim. 

This being true, the only question for determination is the 
amoimt due under the contract, and not the amount which Chile 
has assumed to pay, since by this interpretation of the notes, 
Chile has assumed full responsibility in the matter, and, as has 
been pointed out, it is impossible for these two Governments by 
their own act to reduce the amount due under the Wheelwright 
contract. 

But the Government of Chile further contends as follows : 

" But if the foregoing observations and precedents are not 
sufficient to invalidate in this connection these Notes by which 
it is claimed that one may alter the stipulations of a Treaty 
solemnly signed, ratified, and proclaimed, one may oppose to 
them other Notes exchanged between the said parties, subse- 
quent to the confidential ones, and published before the ratifi- 
cation of the Treaty by the Congresses of either country." 
(Chilean Case, p. 42.) 

The Case of the Government of Chile appears, as hereinbefore 
suggested, to attach some inherent merit to the simple fact of 
publication of the notes and to consider that while notes published 
are valid and binding notes unpublished are valueless and of no 
effect. It seems unnecessary to show that any such distinction 
as this is entirely fanciful and finds absolutely no support either 
in the rules and principles of international law or in the practice 
of nations. It is a matter of such common knowledge as to require 
indeed no mention among those at all familiar with the world's 
diplomatic history that some of the most far-reaching and there- 
fore important treaties which have been made between nations 
have been secret treaties, the existence and terms of which 
were for years unknown, even though suspected, by the other 
nations of the world, and yet such treaties were treated as ob- 
ligatory and were observed with a care just as scrupulous as 
that which attended the treaties which were given the widest 
publicity. It is inconceivable that it could be seriously contended 
that any distinction could be made between treaties or notes, as 
to their validity and binding effect, based upon the mere fact that 
some were secret while others were published. Indeed, the Gov- 
ernment of Chile will recall that at least on one occasion in its his- 
tory it invoked the existence of a secret treaty between two other 
powers and the observance of such treaty by such powers as one 
of the reasons and causes justifying its own declaration of war. 
The value for the Government of Chile of this whole question of 
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secrecy is, however, utterly destroyed by the fact that, as already 
pointed out, these notes actually were published by Bolivia soon 
after the conclusion of the treaty and before its ratification, and 
therefore if the contention has any value it is in favor of the 
United States, since the notes being published they become, under 
the evolution of the Government of Chile, legal and binding. 
Inasmuch, however, as these notes were published prior to the 
ratification of the treaty of which they form a part all talk about 
secret notes is beside the point, for, as the Government of Bolivia 
has said, the notes "are not secret." 

Concerning the allegation made in the Case of the Government 
of Chile that it is contended that these notes " alter the stipulations 
of a Treaty solemnly signed, ratified, and proclaimed" (Chilean 
Case, p. 42), the following observations may be made: In the first 
place, the notes are advanced not as altering the stipulations of 
the treaty of 1904, but merely as explaining the meaning of that 
treaty, and in this • connection it should be observed that these 
notes "may be taken as the basis for the interpretation" of the 
treaty, because the " words and conceptions of the treaty " (Chilean 
Case, p. 41) are, contrary to the contention of the Chilean Case, 
clearly ambiguous, as is shown by the language used in the note 
of the Bolivian Minister at Santiago to the Chilean Minister of 
Foreign Relations, which, as translated, is as follows: 

"The Government of Bolivia agrees with Your Excellency's 
Government on the necessity of determining the purport of the 
wording of Article 5 of the Treaty of Peace and Friendship signed 
to-day by Your Excellency on behalf of the Government of Chile 
and by the undersigned in representation of the Government of 
Bolivia. 

" Both in regard to the claims of the Corocoro, * * * and 
in regard to the claims against Bolivia * * * of Alsop and Co. 
(assignees of Pedro Lopez Gama), * * * it has been 
agreed * * '■= " (Case of the United States, p. 278.) 

This idea that the notes were for the definition of the meaning 
of the treaty is further and clearly set forth by the Chilean Minister 
of Foreign Relations in his note replying to that of the Bolivian 
Minister, in which the Minister of Foreign Relations said: 

" I take pleasure, in compliance with your request, in defining 
the purport which this Chancellery assigns to clause 5 of the 
Treaty of Peace and Friendship signed to-day by Your Excel- 
lency in representation of the Government of Bolivia and by the 
undersigned on behalf of the Government of Chile." (Case of 
the United States, p. 279.) 
61406 — 10 12 
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It would appear, moreover, from the initial statement in the note 
written by the Bolivian Minister, that the necessity of determining 
the purport of this ambiguous article was first broached by the 
Government of Chile. 

The ambiguity under consideration in article 5 consisted in this 
fact: The article provides for the adjustment by the Government 
of Chile of two classes of claims — first, the debts "recognized by 
Bolivia as indemnities in favor of the mining companies of 
* * * and in payment of the balance of the loan raised in 
Chile in the year 1867," the treaty providing for "the complete 
cancellation" of such debts by a certain specified sum appro- 
priated; second, the Republic of Chile "destines" the amount of 
2,000,000 pesos for the "cancellation" of the debts arising from 
the "following Bolivian obligations." It is significant to observe 
that while the "complete cancellation" of the first-named debts 
of Bolivia is undertaken by the Government of Chile, no such 
cancellation is undertaken by that Government with reference to 
the second set of obligations. Under the second obligation 
therein assumed by Chile it would have been possible for the 
Government of Chile to do what later she offered to do, namely, 
offer directly to the claimants, or to the Government of Bolivia 
for the claimants, their pro rata of the 2,000,000 pesos set apart 
for this purpose and then leave the claimants to proceed against 
Bolivia for the balance. It is evident from the notes that, fearing 
that the treaty might be thus interpreted, the negotiators thereof, 
in order to make clear that such an interpretation would not express 
the true intent and meaning of the treaty as understood by those 
negotiating the same, and the Government of Bolivia doubtless 
fearing that some interpretation limiting the liability of the 
Government of Chile might be invoked, the two negotiators of the 
treaty exchanged the notes in their official capacity clearly setting 
forth that not only should there be a complete cancellation of the 
first but that there should also be a "complete cancellation" of 
the second series of obligations named. In the face of this 
wording of the treaties and in the face of- the statements of the 
two negotiators that it was necessary to define the purport of article 
5 of this treaty, it seems idle to contend that there is no ambiguity 
in the treaty to which these notes might attach and for which 
they might offer and afford the fair and intended interpretation. 
This argument is abundantly supported by the various expres- 
sions of the Bolivian Government regarding the meaning and intent 
of the parties to this negotiation, as already set forth above. 
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Nor was this the only article which one or the other of the respec- 
tive Governments thereafter considered as involving an ambi- 
guity which it was necessary should be cleared up in order that 
no misunderstanding might thereafter arise concerning the scope 
and ineaning of the same. Thus, on November 15, 1904, a supple- 
mentary protocol was signed by the representatives of the two 
Governments defining the meaning of article 11 of the treaty of 
October 20, 1904, the representative of Chile stating that he "con- 
sidered it expedient to have it clearly understood that the Gov- 
ernment of Bolivia recognizes the absolute and perpetual sover- 
eignty of Chile in these last-named territories," thus admitting that 
there was a possibility that the article in question might not be 
properly understood. This same protocol defined further the 
meaning of article 5, the Chilean representative stating that he 
"deemed it advisable to have it on record that this was the scope 
and meaning which the article referred to had. ' ' (App. I, Case of the 
United States, p. 446.) Apprehensive that this protocol might not 
make it entirely clear just what was meant by the parties to the 
treaty, the representatives of the two Governments exchanged 
further notes on November 16 and 17, going further into detail upon 
these various matters, and, finally, as late as December 24, 1904, the 
matter of the meaning of article 1 1 of the treaty of October 20 was 
the subject of a conference between the Minister of Bolivia at San- 
tiago and the Chilean Minister of Foreign Relations, at which 
conference the Minister of Foreign Relations of Chile pointed out 
that "during the discussion of the treaty of peace and amity on 
the 2oth of October, last, which took place in the senate chamber 
one of the senators pointed out the desirability of determining 
exactly the scope which might be given to the final paragraph of 
article 11 of said treaty." (App. I, Case of the United States, 
pp. 449-450.) Instead of the treaty being free of ambiguity, as 
claimed by the Government of Chile in its Case, it seems that it 
took the negotiators themselves two months to agree with each 
other as to just what scope and significance should be attached 
to its terms. 

As regards the antecedent discussions with reference to the 
treaty of 1904, as likewise to the treaty of 1895, referred to in the 
Case of Chile (p. 44) , it is only necessary to say that they appear, in 
the first place, so far as quoted, either irrelevant to the matters at 
issue or to have received a satisfactory answer in connection with 
the discussions above set forth. Moreover, it should be observed 
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that the Case of the Government of Chile has not offered the texts, 
either partial or complete, of these antecedent discussions, and 
inasmuch as the Government of the United States has therefore not' 
had access to such antecedent negotiations referred to, nor has 
His Majesty, the Government of the United States submits that 
the conclusions drawn by the Government of Chile from the 
course of this correspondence must be considered as having no 
effect in this case. 

The next statement made in the Case of the Government of Chile 
is not without importance and significance. It reads : 

"Still, as appears from the Protocol of the 15th November, 
1904, it remained clear that 'Chile would have full liberty to 
study, qualify, and liquidate the said claims.' " (Chilean Case, 
P- 45-) 

It will be recalled by His Majesty that the right to examine 
into the origin of these various claims was also retained by the« 
Government of Chile in the treaty of 1895, which, as already 
stated, was approved by the Chilean Congress and proclaimed by 
the Chilean President (Case of the United States, pp. 273-274), 
and that in the supplementary protocol dated May 28, 1895, 
it was stipulated that the claim of Pedro Lopez Gama, with 
others named, "shall be examined by the Govt, of Chile, which 
Govt, in order to fix the definite amount due and to agree as 
to the form of payment thereof, will take into account the 
origin of each credit, and also the antecedents of the same con- 
signed by the Minister of Bolivia in Chile in his memorandum 
of the 23rd of the present month (May 23rd, 1895)." (Case of 
the United States, p. 275.) The memorandum to which refer- 
ence is made in this protocol set forth that the Pedro Lopez Gama 
claim "recognized in favor of Messrs. Alsop & Co." amounted, 
without reckoning interest, to 835,000 bolivianos. (Case of the 
United States, p. 275.) In the earlier treaty, the Matta-Reyes 
protocol of 1 89 1, payment of these various claims was undertaken 
by the congressional party then conducting a civil war against 
the party headed by the Chief Executive of the Government of 
Chile and without any limitation whatever and without any reser- 
vation as to the right of examination. This may perhaps have 
been due to the fact that the congressional party was not at that 
time in a position to dispute the continuous and uniform conten- 
tions of the Government of Bolivia that the Government of Chile, 
having taken over the Littoral and having appropriated the cus- 
toms receipts which had been set apart for the payment of these 



Counter Case of the United States. 179 

claims, and in particular the claim of Alsop & Co., was, under 
all principles of law and equity, under obligation to afford a 
"complete cancellation" of these various claims. 

However, the significant thing to which it is desired now to 
direct attention is the fact that more than fifteen years ago the 
Government of Chile undertook, or at least secured for herself 
the right to undertake, the investigation of the Alsop and other 
claims in order to determine the exact amounts which should be 
paid the claimants for their claims against the Government of 
Bolivia. In this connection it should be borne in mind, as will 
fully appear from the letter of Senor Konig, Minister of Chile at 
La Paz, already quoted, that from the time of the taking of the 
Littoral until the time of its ultimate cession, in 1904, the Gov- 
ernment of Chile had a steadfast purpose to absorb that terri- 
tory, apparently intending in payment therefor to assume the 
obligations of the various claimants mentioned in article 5 of 
the treaty of 1904. It would be a violent assumption indeed 
to assume that the Government of Chile, which appreciated so 
carefully the value of the Littoral, intrinsically as well as other- 
wise, did not also study with equal care the price which she was 
to pay therefor. It must therefore be assumed that for at least 
fifteen years the claim of Alsop & Co. has been under its scrutiny. 
This conclusion would seem to be the sounder when it will be 
recalled that during these fifteen years the Government of the 
United States has been constantly presenting this claim to the 
Government of Chile and requesting that that Government meet it, 
principal and interest, in accordance with the equities of the 
claimants, and that during this time the Government of Chile has 
been promising over and over again to settle the claim without 
expressing any limitation whatsoever. It can scarcely be pre- 
sumed that the Government of Chile would thus repeatedly and 
imreservedly assume an obligation of which it knew nothing. 
And yet the Government of the United States wishes again to 
remind His Majesty that, after all these years, during which it 
must have given some study to the case, the Government of Chile 
does not now present one statement of fact and does not propose 
one argument of law which has any relation to or in any wise, even 
the sUghtest, affects the merits of the claim of Alsop & Co. 
Moreover, it will be recalled, as was fully set forth in the Case 
of the United States (p. 40 et seq. and p. 349), that in 1908 
and 1909 the Government of the United States requested that 
the Government of Chile, if it had any evidence going to show 
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that the full amount called for by the Wheelwright contract was 
not equitably due, should furnish to the Government of the 
United States the evidence upon which it relied to support its 
position, because this Government had always been and was 
desirous that its representations in this case should be in accord- 
ance not only with its legal rights but with the strictest and 
most absolute equity of the situation. After considerable delay 
the Government of Chile, upon being pressed for a reply, admit- 
ted that it had no evidence going to the merits of the claim and 
sought to justify its offers of a modicum of the amount due on 
the contract by invoking the stipulations of the treaty of 1904. 

In the face of these facts, as well as in the face of the fact that 
even now, as was just pointed out, the Government of Chile does 
not offer one shred of evidence going to show that the full amount 
called for by this contract, principal and interest, is not due to the 
claimants in this case, it would appear that any reference to the 
right of Chile to "study, qualify, and liquidate the said claims" 
is scarcely worthy of serious consideration. 



Chilean Case, Part VI. — General Observations, 

Statements op Chii,e;an Casb. 

" Next, the attention of the Arbitrator is called to ' 

another and more important question. 

"Alsop&Co. received from Bolivia considerable sums 
on account of her claims. Have they ever rendered an 
account of them? 

"As is known, Alsop & Co. received from Bolivia the 
right of working a number of mining properties in one of 
the richest silver mining regions in the world, then at its 
most prosperous stage, and it would be strange if, 
whilst all the mines of the district enriched their 
owners, only those which Alsop & Co. held and chose to 
their liking have produced nothing." (Chilean Case, 
pp. 48-49-) 

•1 The amounts which were received by the concessionaries as 
the result of their operation of the littoral mines up to June 30, 
1892, were set forth in detail in the documents presented before 
the American-Chilean Claims Commission of that year (App. II, 
Case of the United States, pp. 340, 380), while the amount 
received up to the expiration of the leasehold term is summar- 
ized on page 346 of the Case of the United States and given in 
detail on page 490 of Appendix I to the Case of the United States. 
These accounts are therefore fully before His Majesty for his con- 
sideration and adjudication. 

" It can be proved by numerous trustworthy witnesses that 
Wheelwright worked these mines for many years, either per- 
sonally or by means of companies with which he had shared his 
rights. 

"There exists grounds. for supposing that Alsop & Co., or, 
rather, their liquidator, Wheelwright, never accounted for his 
working of the mines, either to the Government of Bolivia nor 
even to its representatives, the then partners of Alsop & Co. 
And if he has given any account of it, should Chile not have 
a right to inspect it?" (Chilean Case, p. 49.) 

As will be seen from the documents printed on page 72 of the 
Appendix to the Counter Case of the United States, Wheelwright 
presented semiannual statements of account to the Government 
of Bolivia from the time he began his operations in the Littoral 
until that region passed into the possession and under the control 
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of the Government of Chile. The accounts of the working of 
the mines from that time until the expiration of the leasehold 
term have been set forth in the statements above referred to. 
(Case of the United States, p. 346; App. I, p. 490; App. II, pp. 
336, 380.) 

Regarding the inquiry "Should Chile not have a right to inspect 
it?" the Government of the United States respectfully refers to 
its instruction to its Charge d'Affaires at Santiago under date of 
August 19, 1 9 10, to the following effect: 

" The Government of the United States has at the Depart- 
ment of State in Washington the original books of account of 
Alsop & Co., from 1876 to the present time. It is from these 
books that Alsop & Co.'s accounts (for and against Chile) 
submitted in the Case of the United States have been compiled. 
The Government of the United States is glad to extend to the 
Government of Chile an invitation fully and completely to 
examine these books at the Department of State should the 
Government of Chile so desire." (Appendix, p. 26.) 

This tender was made to the Government of Chile through a note 
addressed by the American Charge d'Affaires to the Minister of 
Foreign Relations under date of August 20, 19 10, which reads as 
follows : 

" * * * I am directed by my Government to state to your 
excellency that the Government of the United States has at the 
Department of State in Washington the original books of 
account of Alsop Sz; Co. 

" It is from these books that Alsop & Co.'s accounts (for and 
against Chile) submitted in the Case of the United States 
have been compiled. The Government of the United States is 
glad to extend to the Government of Chile an invitation fully and 
completely to examine these books at the Department of State, 
should the Government of Chile so desire. 

" I trust that if your excellency desires to cause these books to 
be examined, you will not hesitate to take advantage of this 
invitation, extended in a spirit of such friendliness on the part 
of the Government of the United States." (See Appendix to 
Counter Case, p. 27.) 

Under date of August 29 the Minister of Foreign Relations for 
Chile merely acknowledged the receipt of this note, this acknowl- 
edgment being received by the American Chargd on September 13. 

It will thus appear that the Government of the United States is 
prepared to meet the requirements suggested by the Government 
of Chile when it says that — 

"There is, therefore, assuredly a right to make these inquiries 
of the United States Government, who, undoubtedly, on lending 
Alsop & Co. their powerful patronage, must have the necessary 
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means of satisf3dng this natural requirement on the part of 
those whom it judges debtors of a claim so old and so slightly 
recorded." (Chilean Case, p. 49.) 

The Case of the Government of Chile contains also the following 
statement : 

Statement of Chilean Case. 

"But there is a further point: there exists in the 
Chilean archives the report of a case brought by the 
said IvOpez Gama against John Wheelwright, in which 
he asked the latter for an account of the working of 
these mines, on the ground that a promise had been 
made on behalf of Alsop & Co. to give a fourth part 
of what they might receive from the claims which he 
had ceded to them. In the lawsuit which was initiated 
by Lopez Gama on the 8th July, 1880, Wheelwright 
succeeded, by means of technicalities, in avoiding a 
categorical reply and only answered the plaint on the 
2nd November, 1883, when Lopez Gama was dead, 
thus maintaining the uncertainty that has always pre- 
vailed in the relations between Lopez Gama and the 
Claimants. 

"From this same report it is clear that Wheelwright 
denied to Hoppins, his co-partner and liquidator of 
Alsop & Co., the power under which he had granted to 
Lopez Gama part of the rights that he had received 
from him, although Hoppins had judicially recognized 
the document by which he made the cession." (Chilean 
Case, pp. 49-50.) 

The technicality to which reference is made by the Government 
of Chile in connection with this suit between Gama and Wheel- 
wright was that Hoppin, who signed the alleged contract provid- 
ing for the payment to Gama of a certain percentage of the pro- 
ceeds collected upon this claim, had no authority to make any 
such instrument, and the court so held. Some difficulty is experi- 
enced in considering as a technicality a defect which goes to the 
very life of the instrument under which a party claims. The 
decision in this case is printed at page 1 19 of the Appendix to this 
Counter Case. 

Statement oe CmtEAN Case. 

"It has already been pointed out that there is no 
foundation for the doctrine that a successor State is 
under an imperative and universal duty to take over, 
in whole or in part, the obligations of its predecessor. 
Some of the conditions which have to be fulfilled before 
this duty arises have already been indicated, and it has 
been shown that they are not fulfilled by the present 
claim. Other elements vitiating the claim, either in 
whole or in part, remain to be dealt with. 
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" In the first place, it is natural to ask who are now the 
representatives of the claim of Alsop & Co., among 
whom will be divided the amount to be paid. 

"As is clear from the document that created Alsop & 
Co., they had ten partners. Some of them having 
ceased to exist without leaving heirs, what will be the 
destination of the share due to them ? 

" Is there any winding up of the Society or any docu- 
ment by which one can ascertain the persons who at the 
present time have the power of distributing the firm's 
capital and the manner in which that should be done ? 

"Will the share of those who died without heirs accrue 
to the estate of the surviving partners, or to their heirs ? 

"As already stated, it is understood that the Govern- 
ment of the United States being now the claimants in 
the name of Alsop & Co., it would be the party called 
upon to decide in what form and among whom any 
receipts are to be shared; but no one will deny the 
right of Chile to know to whom and in what proportion 
is to be given what Chile has to hand over." (Chilean 
Case, p. 48.) 

Referring, first, to the query raised by the Government of Chile 
in the statement that some of the partners of Alsop & Co., " having 
ceased to exist without leaving heirs, what will be the destination 
of the share due to them ? " it should be observed that it is evident 
that the learned counsel of the Government of Chile have not fully 
investigated the matter as to whether or not any or all of the 
deceased partners left heirs, as otherwise such a statement could 
not have been made. The Government of the United States under- 
took an investigation of this matter prior to the negotiation of the 
protocol of December i, 1909, and found that each of the partners 
in question, who had died, had left representing them, heirs, 
assignees, or devisees, who will be entitled to receive their pro rata 
shares in the distribution of whatever award is made by His 
Majesty. 

The Case of the Government of Chile also assumes that " no one 
will deny the right of Chile to know to whom and in what propor- 
tion is to be given what Chile has to hand over. " This is, indeed, 
a novel doctrine to be advanced by one government as against 
another government in a diplomatic claim directed against the 
one by the other, and it must be that the learned counsel for Chile 
in preparing the Chilean Case overlooked the fundamental princi- 
ples upon which the doctrine of diplomatic intervention is based. 
It should be unnecessary to treat this point in any extended man- 
ner, since it is fundamental in the law of nations that where one 
nation intervenes diplomatically with another nation concerning 
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the wrongs or injuries inflicted on citizens of the first by the second, 
the first nation by such intervention makes the cause of its citizens 
its own cause and the claim thereafter assumes an entirely different 
status from that which it had while the injured citizens were still 
presenting their claim personally to the injuring state and becomes, 
after such diplomatic intervention, a purely national matter between 
sovereign states. This principle is based upon the other principle 
that where one nation injures the citizens of another nation, such 
nation thereby pro hoc vice injures the state to which such citizens 
belong, and, the state being injured, it applies to the other state 
for a redress of its injury. As Vattel puts it: 

"§71. Whoever offends the state, injures its rights, disturbs its 
tranquillity, or does it a prejudice in any manner whatsoever, 
declares himself its enemy, and exposes himself to be justly 
punished for it. Whoever uses a citizen ill, indirectly offends 
the state, which is bound to protect this citizen ; and the sover- 
eign of the latter should avenge his wrongs, punish the aggressor, 
and, if possible, oblige him to make full reparation; since other- 
wise the citizen would not obtain the great end of the civil asso- 
ciation, which is, safety. 

" § 74. But, if a nation or its chief approves and ratifies the 
act of the individual, it then becomes a public concern; and the 
injured party is to consider the nation as the real author of the 
injury, of which the citizen was perhaps only the instrument." 
(Vattel, Book II, chap. 6, sees. 71 and 74.) 

Thus, an injury to a citizen is an injury to a state, and the 
citizen's state being injtned by the injury to its citizen the entire 
matter becomes clearly a question between two sovereign states. 
It is unnecessary in this view of the situation to do more than 
state the principle that under such doctrines as those set forth, 
whatever indemnity is paid is paid by the injuring state to the 
injured state for the injury done by the one to the other, and the 
injuring state has and can have no concern whatever as to the 
final disposition which may be made of the fund which the injuring 
state has paid to the injured state for the wrong suffered by the 
latter. 

How thoroughly settled this principle is in international law 

and how consistently and how constantly both the Government 

' of Great Britain and the Government of the United States have 

adhered to the same will appear from the following statements 

made by the executive and judicial branches of both Governments. 

Upon the question of the national character of the intervention 
which a state makes in behalf of its citizens, the Government of 
the United States desires to call attention to the circular instruc- 
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tion addressed in 1848 by Viscount Palmerston, Secretary of State 
for Foreign Affairs, to the British representatives in foreign states, 
as that document is set forth by Sir Robert Philhmore in his Com- 
mentaries on International Law : 

" Foreign Office, January 184B. 

" Her Majesty's Government had frequently had occasion to 
instruct her Majesty's representatives in various foreign States 
to make earnest and friendly, but not authoritative representa- 
tions, in support of the unsatisfied claims of British subjects 
who are holders of public bonds and money securities of those 
States. 

' ' As some misconception appears to exist in some of those 
States with regard to the just right of her Majesty's Govern- 
ment to interfere authoritatively, if it should think fit to do so, 
in support of those claims, I have to inform you, as the repre- 
sentative of her Majesty in one of the States against which 
British subjects have such claims, that it is for the British Gov- 
ernment entirely a question of discretion, and by no means a 
question of International Right, whether they should or should 
not make this matter the subject of diplomatic negotiation. If 
the question is to be considered simply in its bearing upon Inter- 
national Right, there can be no doubt whatever of the perfect 
right which the Government of every country possesses to take 
up, as a matter of diplomatic negotiation, any well-founded 
complaint which any of its subjects may prefer against the Gov- 
ernment of another country, or any wrong which from such for- 
eign Government those subjects may have sustained ; and if the 
Government of one country is entitled to demand redress for 
any one individual among its subjects who may have a just but 
unsatisfied pecuniary claim upon the Government of another 
country, the right so to require redress can not be diminished 
merely because the extent of the wrong is increased, and because 
instead of there being one individual claiming a comparatively 
small sum, there are a great number of individuals to whom a 
very large amount is due. 

" It is therefore simply a question of discretion with the British 
Government whether this matter should or should not be taken 
up by diplomatic negotiation, and the decision of that question 
of discretion turns entirely upon British and domestic con- 
siderations. 

" It has hitherto been thought by the successive Governments 
of Great Britain undesirable that British subjects should invest 
their capital in loans to foreign Governments instead of employ- 
ing it in profitable undertakings at home; and with a view to 
discourage hazardous loans to foreign Governments, who may 
be either unable or unwilling to pay the stipulated interest 
thereupon, the British Government has hitherto thought it the 
best policy to abstain from taking up as International Questions 
the complaints made by British subjects against foreign Govern- 
ments which have failed to make good their engagements in 
regard to such pecuniary transactions. 
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" For the British Government has considered that the losses of 
imprudent men, who have placed mistaken confidence in the good 
faith of foreign Governments, would prove a salutary warning 
to others, and would prevent any other foreign loans from being 
raised in Great Britain, except by Governments of known good 
faith and of ascertained solvency. But nevertheless, it might 
happen that the loss occasioned to British subjects by the non- 
payment of interest upon loans made by them to foreign Gov- 
ernments might become so great that it would be too high a 
price for the nation to pay for such a warning as to the future, 
and in such a state of things it might become the duty of the 
British Government to make these matters the subject of dip- 
lomatic negotiation. 

" In any conversation which you may hereafter hold with 
the — ministers upon this subject, you will not fail to com- 
municate to them the views which her Majesty's Government 
entertain thereupon, as set forth in this despatch. 

"lam, &c., "Pai^mersTon." 

(Phillimore's International Law, Vol. II, 3d ed., pp. 9-1 1.) 

The self-same principle as that announced in this instruction 
has also guided the Government of the United States in its dealings 
with third powers regarding the question of its right and duty to 
intervene as against other powers in behalf of American citizens 
suffering wrongs and injuries at the hands of such powers. In a 
note addressed to the Venezuelan Minister by Secretary Fre- 
linghuysen on April 4, 1884, this doctrine is set forth as follows: 

" A foreigner's right to ask and receive the protection of his 
Government does not depend upon the local law, but up^n the 
law of his own country. His citizenship goes with him into 
whatever country he may visit, and the duty of his Government 
to protect him so long as he does nothing to forfeit his citizen- 
ship accompanies him everywhere. This duty his Government 
must discharge, and it could not, if it would, be relieved there- 
from by the fact that the municipal law of the country where its 
citizen may happen to be has seen fit to provide under what cir- 
cumstances he may be permitted to appear before the authorities 
of that country. Such a law can not control the action or duty 
of his Government, for Governments are bound among them- 
selves only by treaties or by the recognized law of nations, and 
there is nothing in the existing treaties between the two countries 
or in the law of nations which recognizes as pertaining to Vene- 
zuela the right by the enactment of a municipal law to say how, 
or where, or under what circumstances the Government of the 
United States may or may not ask justice in behalf of one of its 
own citizens." (Wharton's International Law Digest, 2d ed.. 
Vol. II, p. 697.) 

And see, for American judicial expressions on the same subject, 
The United States v. Diekelman (1875), 92 U. S., '520, 524; 
Frelinghuysen v. Key (1883), no U. S., 763, 77i- 
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Regarding the disposition of the fund received as a result of 
this national act of intervention, the law is no less clear and settled. 
The question has arisen before the courts of both Great Britain 
and the United States and has received substantially the same 
adjudication in the tribunals of both countries — an adjudication 
which carries to its logical conclusion the principles above an- 
nounced regarding the nature of the act of intervention. The 
question arose in Great Britain in the case of Rustomjee v. The 
Queen (L. R. 1875-76, Vol. I, Q. B. D., 487). In that case the 
Btnperor of China had by treaty agreed to pay to the British 
Government the sum of $3,000,000 on account of debts due to 
British subjects from certain Chine;se merchants. The money 
having been received by the British Governm_ent, one of the 
British merchants filed a petition of right to obtain payment 
from the fund paid by China of a sum of money alleged to be due 
him from one of the Chinese merchants. In holding that the 
petition of right would not under the circumstances lie, Cock- 
burn, C. J., expressed himself as follows: 

" Now the effect of such a treaty is, in my opinion, simply 
this, that it places the fund at the disposition of her Majesty, 
for her Majesty at her discretion to cause such distribution of it 
to be made as shall make good the claims which her subjects have 
against the foreigner from whose government the money is 
received. In such a case a petition of right will not lie. The 
notion that the Queen of this country, in receiving a sum 
of money in order to do justice to some of her subjects, to whom 
injustice would otherwise be done, becomes the agent of those 
subjects, seems to me really too wild a notion to require a single 
word of observation beyond that of emphatically condemning 
it. In like manner, to say, that the sovereign becomes the 
trustee for subjects on whose behalf money has been received by 
the Crown, appears to be equally untenable. It comes simply 
to this, that her Majesty, in order to enable her to see that in- 
justice is not done to her subjects, stipulates for the payment 
into her hands of a sum of money. The distribution of that must 
be left to her Majesty's discretion ; no petition of right has ever 
been held to be applicable to such a case. To my mind, it is 
utterly inconsistent with all the constitutional theories of the 
prerogative of the Crown, to suppose that her Majesty can be 
coerced by a petition of right into doing that justice which, I 
am quite sure, it will require no petition of right to obtain, if 
the facts and the merits of the case were such as to induce the 
government to believe that the claim was a just one. At all 
events, I think the petition of right will not He, and that that 
is perfectly clear upon all the principles which have ever been 
appUed to petitions of right and all the precedents which have 
hitherto existed in courts of law." (b. R. 1875-76, 1, Q. B. D., 
492.) 
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Blackburn, J., commented upon the same point as follows: 

"The argument of Mr. Thesiger went so far as this, that her 
Majesty, in making that treaty and securing that money, was 
to be considered as an agent for each one of those British subjects 
individually. I certainly am not aware of any authority 
whatever in the English law that has ever put the sovereign in 
such a position when exercising an act as the body politic, — 
to use the old phrase, 'the sovereign in the capacity of the body 
politic, exercising an act of prerogative.' To say that the Queen 
was the agent of any person seems to me to be utterly unfounded 
upon any authority whatever. There are plenty of old cases 
upon which the dignity of the Crown is exaggerated beyond 
measure. This has been carried to such an extent, that I should 
certainly pause or hesitate whether I would follow it at the 
present day to the full extent; but to bring down her Majesty 
to the situation of it being said of her, that in making a treaty 
of peace with the Emperor of China she was an agent for every- 
body who had a claim against the Emperor of China, is totally 
without authority. And I believe, that if one or two hundred 
years ago any counsel had argued in that way, we should have 
been asked to record his words in order that he might be sent 
to the Tower, a course which is not pursued now-a-days. The 
position, however, is quite untenable. Then, when her Majesty 
has actually received the money, it is a little more plausible, a 
little, but not very much more plausible, to say that, though 
the treaty was made in the exercise of her prerogative, yet when 
her Majesty did receive the money it ought to be given to those 
persons who have claims." (E. R. 1875-76, 1, Q. B. D., p. 493.) 

" The suppliant puts it here that he is entitled as of right that 
her Majesty should pay him the money. I, however, do not 
know whether one would stand upon that, because, after all, 
it might be intended by the petition to say that the claim of 
right was that her Majesty should order and direct an investiga- 
tion to be made. That brings us to consider whether or not 
this is a matter upon which a petition of right would lie. It is 
quite impossible to say that her Majesty is in any sort of posi- 
tion of having received the money to the use of this person ; and 
to say that there has been privity of contract between this per- 
son and the Queen, either an express or implied contract, so as 
to make her the agent to hold the money for him, as if she had 
been a subject. According to Williams v. Everett (i) it seems to 
be out of the question. There is nothing in the least approach- 
ing to such a contract. The more plausible analogy would be 
to say that her Majesty stood in the position of a trustee for 
creditors who had received the money from the insolvent debtor, 
or from the debtor, who for that matter, may not be insolvent, 
but going away. Having received the money on trust to divide 
it amongst the creditors, a Court of Equity would cause an inves- 
tigation to be made in order to discover who is entitled, and direct 
the money to be held for them. That would be the more plausi- 
ble way of putting it; but, as I have already said, that is not 
the form of relief asked for here. But even if the petition had 
been shaped in that way it would have been untenable, for this 
reason : that the Queen in making a treaty and receiving money 
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under it, and exercising a high act of prerogative, is not at all 
acting as a trustee. If it were a trust, there are plenty of old 
authorities to which I might refer; certainly some of those 
referred to in Plowden's Commentaries, p. 238, in which it 
has been held that the sovereign in his body politic capacity 
could be seised to a use." (Iv. R. 1875-76, 1, Q. B. D., 494, 495.) 

Lush, J., commented with equal clearness upon the erroneous 
position assumed by the claimant in this case. In the course of 
his opinion he said : 

" Now, taking it, as it appears to be, as a demand of a debt due 
from the Crown for money had and received, it is necessary to 
assume, in order to reach that conclusion, that the Queen, when 
this money was received, received it as agent of the suppliant, 
that is, under his authority, or claiming to have his authority to 
receive it for his use. Now, I must say that proposition 
startles one. It is not only derogatory to the sovereign's dig- 
nity, but I think it is repugnant to every constitutional princi- 
ple. A treaty is an act of prerogative. In making, and negoti- 
ating, and perfecting that treaty the Crown acts of its own 
inherent authority, not by the authority, actual or supposed, of 
any subject ; and I think all that is done under that treaty is as 
much beyond the domain of municipal law as the negotiation 
of the treaty itself; and when this money was received, it was 
received by the sovereign in her sovereign character, not at all, 
in any view of it, actual or constructive, as the agent of any sub- 
ject whatever. 

"It seems to me that the relation which is pressed upon us 
here never existed in this case between the Crown and 
the subject, and is one which can not exist in any state 
like ours between the sovereign and the subject. No doubt 
a duty arose as soon as the money was received to distribute 
that money amongst the persons towards whose losses it 
was paid by the Emperor of China; but then the distribution 
when made would be, not the act of an agent accounting to a 
principal, but the act of the sovereign in dispensing justice to 
her subjects. For any omission of that duty the sovereign can 
not be held responsible. The responsibility would rest with the 
advisers of the Crown, and they are responsible to Parliament, 
and to Parliament alone. In no view whatever can an indi- 
vidual subject have any such claim as the suppliant pretends to 
have by this petition, namely, a claim to coerce the sovereign 
by judicial proceedings into the payment over of a part of the 
indemnity received in her sovereign character from the Empei'or 
of China." (L. R. 1875-76, I, 0. B. D., 497.) 

The courts of the United States have acted upon the same 

principle in dealing with the question of the distribution of the 

sum awarded by an international tribunal of arbitration at Geneva. 

Mr. Justice Lamar, of the Supreme Court of the United States, 

laid down this principle, as follows: 

" It was held in United States v. Weld (127 U. S., 51) that this 
award was made to the United States as a nation. The fund 
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was, at all events, a national fund to be distributed by Congress 
as it saw fit. True, as citizens of the United States had suffered 
in person and property by reason of the acts of the Confederate 
cruisers, and as justice demanded that such losses should be 
made good by the government of Great Britain, the most natu- 
ral disposition of the fund that could be made by Congress was in 
the payment of such losses. But no individual claimant had, 
as a matter of strict legal or equitable right, any lien upon the 
fund awarded, nor was Congress under any legal or equitable 
obligation to pay any claim out of the proceeds of that fund. 

"We premise this much to show that, as respects the various 
claims, both of the first and second classes, for which payment 
was afterwards provided by Congress, they stood on a basis of 
equality, in the matter of legal right on the part of the claimants 
to demand their payment, or legal obligation on the part of the 
government of the United States to pay them. There was, 
undoubtedly, a moral obligation on the United States to bestow 
the fund received upon the individuals who had suffered losses 
at the hands of the Confederate cruisers; and in this sense all 
the claims of whatsoever nature were possessed of greater or 
less pecuniary value. There was at least a possibility of their 
payment by Congress — an expectancy of interest in the fund, 
that is, a possibility coupled with an interest." (Williams v. 
Heard (1890), 140 U. S., pp. 537-538) 

In view of the principles of international law thus announced 
and acted upon by the nations of the world, as set forth by the 
leading jurists and as interpreted by the diplomatists and the 
courts of the great nations, namely, that diplomatic intervention 
is a national act, taken by one nation against another for injuries 
suffered by the one at the hands of the other (either immediately 
and directly or because of injuries to the citizens of the one) , and 
that the fund received by the one from the other is a national 
fund in which the parties injured, no matter who they may be, 
have not an enforceable right or interest, such fund being and 
constituting a fund which may be expended or distributed as the 
sovereign directs, it can be with certainty asserted that the ques- 
tion of the disposition of the fund which shall be paid by the 
Government of Chile to the Government of the United States 
by reason of the award of His Majesty is a question in which 
the Government of Chile can have no interest whatever, since 
the Government of Chile is paying the sum, not to the claimants, 
but to the Government of the United States, and when it is so 
received the fund is, not only under the law of nations but 
under the municipal law of the United States as well, "a national 
fund" to be distributed as the proper authorities of the American 
Government shall determine. 
61406 — 10 13 
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The Chilean Case continues : 

' ' There are, in Chile itself, many who say they are heirs of some 
of the partners of Alsop & Co., and others regard themselves as 
creditors. There are also judicial notifications presented to the 
Chilean Government by the Courts of Chile and by those of Peru, 
in which the retention of the sums appointed by Chile for the 
payment of these claims is requested." (Chilean Case, p. 48.) 

The Government of the United States is not advised of the exist- 
ence in Chile of any heirs of any of the partners of this firm. If 
any such heirs exist they may, upon the making of the award, pre- 
sent their claims before the proper American tribunals, which will 
give to them a full, fair, and impartial hearing, and pronounce a 
judgment in accordance with the principles of law and equity 
which may be found to exist. These remarks apply likewise to the 
creditors, though the Government of the United States has reason 
to believe that an amicable adjustment has been made between the 
company and the Chilean citizens who are creditors thereof and 
that the rights of such creditors have been by this arrangement 
fully and satisfactorily protected. 

Concerning the "judicial notifications " presented to the Chilean 
Government by the courts of Chile, and by those of Peru, in which 
•the retention of the sums appointed by Chile for the payment of 
these claimants is requested, it need only be said that in view of the 
principles already thoroughly discussed the claim is now a claim 
prosecuted by the Government of the United States against the 
Government of Chile, and therefore it is impossible for the juris- 
diction of the courts of Chile to attach to such funds when awarded 
to the United States, and the matter of the "notifications" 
regarding liens or claims upon such funds is therefore not one 
ip which the Government of the United States or His Majesty 
cg,n have any concern. Here, again, it may be observed that 
the proper American tribunals will be open for the consideration 
in a proper way of all claims which may be made against those to 
whom this award may be finally distributed. 

Statement of Chilean Case. 

"Again, Alsop & Co. should explain their dealings with 
the Arica Customs, and account for any sums received by 
them in respect of these Customs. They should explain 
what applications they made to Bolivia, both before and 
after the Pact of Indefinite Truce of 1884, in order to get 
the sums due to them from Bolivia under their agreement. 
It is plain beyond question that Bolivia remained the 
Company's debtor for the whole time between 1876 and 
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1904, even if her liability be held to have ceased in the 
latter year. Under no circumstances can Chile be held 
responsible for any delay in meeting the claim during 
that period, or for any claim arising out of that delay. 
Reference is especially made to the percentage of the 
produce of the Arica Customs which remained the prop- 
erty of Bolivia in pursuance of the truce last mentioned. 
Why did not Alsop & Co. during the 20 years after the 
truce recoup themselves from that source ? It is for them ' 
to explain their own neglect in these matters and not to 
seek to effect Chile with the responsibility." (Chilean 
Case, p. 50.) 

Replying to the points raised by this paragraph in their order, 
it should be observed, first, that Alsop & Co. have never received 
one cent upon their account from the Arica customs receipts, nor 
, does it appear that it ever made any application to the Government 
of BoUvia for slich custom receipts, for the reasons already given 
above. 

It is true, in the next place, that Bolivia remained the company's 
debtor not only, as Chile remarks, for "the whole time between 
1876 and 1904," but that Government continues and will continue 
to remain the company's debtor upon the contract debt until that 
debt is paid; but this, as has already been explained, has no eflfect 
whatsoever upon Chile's liability to pay the contract debt, which 
arises, first, because of her tortious appropriation of the Arica 
customs receipts, and, second, because of her unlimited assumption 
of liability under her treaties with Bolivia, and, third, because of 
her repeated diplomatic undertakings to the United States. 

Inasmuch as the Government of Chile either has since 1882 had 
in its treasury or has used the proceeds of the Arica customs 
which had been appropriated under the Wheelwright contract to 
the payment of the debt recognized by that contract, the Govern- 
ment of Chile is wholly and entirely responsible for the delay in 
payment, as well as "for any claim arising out of that delay." 

It has aheady been shown before that the Government of Chile 
exacted from the Government of Bolivia that the latter yield to 
the former 65 per cent of the custom-house receipts at Arica, and 
that the balance, 35 per cent, which remained to Bolivia rarely 
exceeded by more than a very few thousand pesos the amount to 
which Bolivia was entitled under the Wheelwright contract. 
The reasons why neither the Government of the United States 
nor the claimants ever applied for this small excess has been fully 
set forth on page 138, supra. 
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Statembnts of Chii^ean Case. 

"It must also be noted that the sum destined by Chile to 
cancel the Alsop claims exhibits no such discrepancy from 
its actual value (even setting aside the considerations 
set forth to show how doubtful is its moral value) that they 
should decline to receive it as a definitive cancellation. 

"In fact, the claim recognized by Bolivia, supposing that 
Wheelwright received nothing from the mines whose work- 
' ing was given them as part payment, amounts to 835,000 
Bolivian 'pesos' (835,000 bs.). 

"In various liquidations made by the Government of the 
United States there figures also, as part of this claim, an 
amount of 240,700 Bolivian 'pesos' for interest accrued to 
the date of the contract of Wheelwright with the Govern- 
ment of Bolivia. But this sum must not be taken into 
account, since it is clear from Clause 4 of the transaction of 
the 24th December, 1876, it was expressly agreed that the 
parties thereto appointed for the payment of this interest 
part of the product of certain mines individually deter- 
mined, and agreed that the sum should be considered as 
cancelled with the Concession that was made for its pay- 
ment whether the mines produced anything or no. 

"This sum being eliminated, there remains only the 
capital of 835,000 'pesos', which, reduced to Bolivian 
currency as stipulated in the contract (reckoning igd. for 
each Bolivian peso, its average value, from the time 
Chile signed the treaty until to-day), would amount to the 
sum of £66,104. 

"The sum reserved by Chile amounts to £49,158, which, 
as one sees, is equivalent to 74 per cent, of the capital of 
the claim. 

"It is admitted that Bolivia recognised also in the 
original contract 5 per cent, annual non-accumulative 
interest; but this interest must be regarded as covered by 
the incomings of the workings of the mines of which Alsop 
& Co. have never rendered an account." (Chilean Case, 
pp. 50 and 51.) 

It is not entirely clear just what argument or contention the 
Government of Chile desires to set forth in these paragraphs. It 
would appear, however, that the fundamental thought running 
through them is that inasmuch as the claim is an old claim, there- 
fore the claimants should be grateful to receive any part of it 
in Uquidation of the entire amount. In view of the fact that 
the age of this claim is, as has aheady been stated, owing wholly 
and entirely to the long delay which, contrary to the wishes of 
the claimants and against the repeated and insistent represen- 
tations of the United States, the Government of Chile has repeat- 
edly interposed to the payment of this claim, the Government of 
the United States submits that it is not for the Government of 
Chile to contend that the age of this claim lessens its equity. 
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On the contrary, inasmuch as (as has just been stated, and as 
has been abundantly proved) the delay in this case has been 
entirely because of the unwillingness of the Government of Chile 
to give to the claimants that to which, under all the controUing 
principles of international law and of equity, they were entitled, 
the Government of Chile is not now after all these years in 
a position to suggest that 74 per cent of the capital of the 
claim is an equitable settlement. It must, under such circum- 
stances, be considered that the Government of Chile should pay 
upon this debt the last penny to which the claimants are entitled 
under their contract, which, indeed, is the liabiUty under which 
that Government now rests. 

Statements op Chilean Case. 

"But even calculating this interest, the amount that 
Chile has offered is not less, in view of the circumstances, 
than the owners might have expected from a claim so old 
and so nebulous in its origin. 

"All the other creditors, including the Chileans whose 
goods were confiscated, gladly accepted the amount due to 
them pro rata, and the representatives of Alsop & Co. them- 
selves have offered on other occasions to accept the can- 
cellation of this claim with sums immensely inferior to 
what they now claim." (Chilean Case, p. 51.) 

It is unnecessary to observe that the mere fact that other 
claimants, who had perhaps less meritorious claims, or who were 
less insistent upon their rights, or less able to press them upon 
the attention of Chile, or were without the means of invoking 
diplomatic protection, have seen fit to accept in settlement of 
their claims sums constituting but a small percentage of the 
amounts which in first instance they claimed as due, can have 
no force or effect whatsoever upon the vahdity, the legality, or 
the equity of the claim of Alsop & Co. 

CONCLUSION. 

It is submitted that the Government of the United States has 
now fully and completely answered every serious allegation and 
contention of the Government of Chile, whether such allegation 
or contention has been deemed by the Government of the United 
States to be relevant or irrelevant, material or immaterial, and the 
Government of the United States has done this, notwithstanding 
it has involved, as was foreshadowed in the introductory state- 
ment to this Counter Case, some considerable repetition of argu- 
ment and some illogicality of arrangement. 
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In the course of this discussion, the Government of the United 
States has established, as it beUeves, that this claim was in its 
origin, both as to Gama and as to Wheelwright, legal, valid, 
and equitable in all its parts, and that any allegations and insinua- 
tions to the contrary are without any foundation whatsoever in 
law or in fact. 

The Government of the United States submits that it has also 
shown that under the principles of international law, under the 
decision (invoked by the Government of Chile) of the United 
States and Chilean Claims Commission of 1901 (which dismissed 
the claim for want of jurisdiction), and under the well-recognized 
precedents of international usage, it is acting clearly within its 
international rights in intervening in behalf of the American 
partners who composed the firm of Alsop & Co., and whose money 
exclusively went into this enterprise. 

It has also been demonstrated, upon the point of the exhaustion 
of legal remedies, that so far as the purely tort side of this claim 
is concerned, such remedies have been fully exhausted, tmder the 
strictest requirements of international law; and that so far as the 
contract debt is concerned, that the case having always been a 
matter of diplomatic negotiation between the Governments of the 
United States and Chile, the question does not upon this point 
enter into the discussion. 

It has been also clearly set out that the rights possessed by 
Alsop & Co. were private, vested rights, and as such entitled to 
the recognition and protection of the Government of Chile; and, 
fiurther, that since that Government had failed properly to recog- 
nize and protect such rights, it is under obligation to pay to the 
United States for and in behalf of the American claimants those 
sums due under the contract to the claimants by reason of this 
failure of the Government of Chile. 

It has likewise been established, contrary to the contention of the 
Government of Chile, that the debt in this case was local and that 
the interference of the Government of Chile was wrongful and 
legally injurious. 

And, finally, it has been demonstrated (i) that the Government 
of Chile entered into a diplomatic arrangement to pay the contract 
debt, certainly as early as 1892, and that it has frequently ratified 
such arrangement from that date until the present ; (2) that under 
the treaty of 1904 the obligation of Chile to meet the contract 
debt was complete and unlimited, as was shown by the so-called 
"secret" notes, which the Government of Chile admits have the 
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effect of freeing Bolivia from all liability, which latter has been the 
understanding and contention of Bolivia from the time of the 
negotiation of the treaty 'until the present. 

Inasmuch as these in their negative form are the principal points 
relied upon by the Government of Chile in its Case to establish 
its fundamental contention that it is not liable fully to meet the 
obligations imposed by the Wheelwright contract, it is submitted 
that His Majesty should make the award prayed for by the Gov- 
ernment of the United States. 

In this connection it will be recalled that the Government of 
the United States contended in its Case, first, that the Wheelwright 
contract of 1876 was a legal and binding instrument, negotiated 
by those having authority and recognized as valid by the Govern- 
ments both of Bolivia and Chile (Case of the United States, Point 
I) ; that under this contract, thus legal and binding in all its parts, 
the concessionaries had certain vested rights, titles, and interests 
in the government estacas located in the Bolivian Littoral, which 
rights, titles, and interests the Government of Chile failed to recog- 
nize and protect, the claimants suffering thereby, and as a result 
thereof, damages in the sum of $508,538.14 (Case of the United 
States, Point II, pp. 111-120, and Point IV, pp. 339-344); that 
this contract also recognized as due the concessionaries a debt of 
835,000 bolivianos, with interest at 5 per cent, and that the Govern- 
ment of Chile by reason (i) of her appropriation of the Arica cus- 
toms, which had been set apart and allocated for payment of the 
debt, (2) of her repeated promises and treaty undertakings with 
the Government of Bolivia, and (3) of her repeated diplomatic 
undertakings to the Government of the United States, had 
"become obligated to meet such indebtedness in full, principal and 
interest, such sum amounting now to $2,294,832.22 (Case of the 
United States, Point III, pp. 232-314; Point IV, p. 345); thus 
making an aggregate due from the Government of Chile, on both 
tort and contract sides of the claim, of $2,803,370.36. (Case of 
the United States, p. 347.) To this sum the Government of the 
United States contends there should be added such extra allow- 
ance for legal expenses incurred by the claimants in the prosecu- 
tion of this claim since 1885 as might seem to His Majesty reason- 
able and just. And on this last item of the claim, in addition to 
the authorities heretofore cited. His Majesty's attention is most 
respectfully invited to the very recent decision of the Tribunal 
constituted at The Hague for the settlement of the case of the 
Orinoco Steamship Company in which the three judges made an 
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allowance of $7,000 for "the indemnification of counsel fees and 
expenses of litigation," — being about 10 per cent of the total 
amount awarded. 

In view of these facts and circumstances, and of the principles 
of law involved, it is submitted that the Government of the United 
States, for and in behalf of the individual claimants under the 
contract of December 26, 1876, is entitled to an award for the 
amounts hereinbefore stated and the Government of Chile is under 
all moral, equitable, and legal obligations to pay the same. 

The Government of the United States therefore prays from His 
Britannic Majesty, acting as amiable compositeur in this case, an 
award in the sum of $2,803,370.36, United States gold, as of 
December i, 1909, together with interest thereon at the rate of 6 
per cent per annum until said award is paid, as well as such extra 
allowance for legal expenses incurred by the claimants in the prose- 
cution of this claim since 1885 as may seem to His Majesty reason- 
able-and just. 



